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INTRODUCTION. 


What  is  a  Bill  of  Exchange  ?  Its  mercantile  de¬ 
finition  is  the  “  the  money  of  commerce.”  Its 
legal  definition,  “  the  evidence  of  a  commercial 
contract.”  He  who  sells  a  bill  contracts  for  the 
payment  of  a  stipulated  sum  of  money  at  a  cer¬ 
tain  place  and  time,  absolutely  and  at  all  events*. 
He  who  buys  it,  acquires,  therefore,  a  perfect 
right  to  its  fulfilment;  or,  in  case  of  its  failure,  to 
a  sufficient  indemnity.  But  by  what  rule  shall 
such  indemnity  be  measured  and  enforced  1 
Shall  failure  in  the  contract  be  visited  upon 
the  seller  in  form  of  damages ;  or  shall  it  be 
settled  by  equitable  adjustment?  This  is  the 
question  now  to  be  examined.  It  is  one  on 
which  commercial  men  and  commercial  usage 


*A  Bill  of  Exchange  is  a  written  order  or  request  by  one  per¬ 
son  to  another,  for  the  payment  of  money  absolutely  and  at  all 
events.  Kent’s  Commentaries ,  Lect,  xliv.  Bailey  on  Bills , 
p.  i. 
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are  greatly  divided.  It  is  one,  therefore,  very 
important  to  be  settled.  The  present  pe¬ 
riod  demands  its  discussion.  Our  own  state 
has  recently  legislated  upon  it,  as  have  several 
others.  The  Chambers  of  Commerce  in  various 
cities  have  drawn  up  memorials  in  relation  to  it ; 
and  from  present  appearances  we  may  conclude 
that  this  session  of  Congress  will  not  pass  with¬ 
out  some  definitive  law,  that  will  set  the  question 
at  rest,  at  least  for  many  years. 

The  present,  therefore,  is  the  very  moment  for 
its  discussion  ;  hereafter  may  be  too  late.  No 
commercial  man  but  is  interested  in  its  decision  ; 
no  commercial  man,  therefore,  should  leave  its 
decision  to  chance.  He  should  make  up  an  in¬ 
dependent  opinion  ;  and  having  done  so,  use  his 
influence  to  have  it  decided  right.  It  is  purely 
a  commercial  question  ;  merchants  are  its  only 
competent  judges.  Under  a  wrong  decision, 
merchants  will  be  the  chief  sufferers.  To  awa¬ 
ken  them  to  reflection  at  this  crisis,  not  to 
prejudge  their  decision,  is  the  object  of  the 
following  “  Considerations.” 


CONSIDERxlTIONS,  &c. 


♦ 


All  needless  legislation  is  acknowledged  to  be  injurious. 
When,  therefore,  a  legal  remedy  is  called  for,  the  first  in¬ 
quiry  should  be  into  the  nature  and  amount  of  the  evil  to 
be  corrected  ;  into  its  nature,  lest  the  proper  remedy  should 
be  mistaken  ;  and  into  its  amount,  lest  the  burthen  of  the 
law  should  exceed  that  of  the  evil.  This  is  the  course  of 
all  candid  inquiry.  What,  then,  are  the  actual  incon¬ 
veniences  which  the  merchants  of  our  country  suffer  from 
the  present  state  of  law  and  custom  in  the  settlement  of 
dishonoured  bills?  They  may  be  reduced  under  the  two 
heads,  of  want  of  uniformity  and  want  of  equity. 

1.  The  practice  is  not  uniform  in  our  country — the 
principles  of  adjustment  in  bills  are  as  numerous  as  the 
commercial  states  of  our  union.  Every  city  has  its  pecu¬ 
liar  rule,  founded  either  upon  statute  or  usage.  This 
throws  into  the  whole  business  of  bills  a  degree  of  uncer¬ 
tainty  equally  unfavourable  to  both  seller  and  buyer.  But 
this  want  of  uniformity  will  be  best  shown  by  a  pro  forma 
statement,  exhibiting  the  varying  value  of  the  same  pro¬ 
tested  bill,  according  to  the  place  where  it  happens  to  have 
been  drawn  or  endorsed. 
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Statement  of  a  Bill  drawn  in  the  United  States  on  Europe ,  and  returned  under 
protest  for  non-acceptance  or  non-payment — the  current  rate  of  Exchange  when 
the  bill  is  returned  and  payment  demanded  in  the  United  States  being  8  per  ct. 

RULE  OP  PHILADELPHIA. 

A  Bill  of . £1000 


Costs  protest . 

1 

0 

0 

Damages  20  per  cent . . . 

200 

0 

0 

1201 

0 

0 

Exchange  8  per  cent . 

96 

1 

7 

1297 

1 

7 

RULE  OF  BALTIMORE. 

A  Bill  of  . . 

£1000 

Protest  and  postages . 

2 

2 

0 

1002 

2 

0 

Damages  15  per  cent . 

150 

0 

0 

Interest  on  £  1002,  from  6th  Oct.  sup- 

posed  date  of  non-payment,  to  15th 

Nov.  supposed  date  of  settlement, 

40  days,  at  6  per  cent.  . .  . . . 

6 

13 

7 

1158 

15 

7 

Exchange  on  £1158  15  7,  at  8  per  ct. 

32 

14 

0 

1251 

9 

7 

RULE  OF  VIRGINIA. 

A  Bill  of . . . 

£  1000 

Costs  protest,  &c . 

2 

2 

0 

Damages  15  per  cent . . . . . 

150 

0 

0 

Interest  on  £1000,  from  date  of  protest 

until  demanded,  suppose  40  days,  at 

6  per  cent . 

6 

13 

3 

1158 

15 

3 

Exchange  8  per  cent . 

92 

14 

0 

1251 

9 

3 

Converted  into  currency  at  33 J . 

417 

3 

1 

1668 

12 

4 

RULE  OF  CHARLESTON. 

—— 

A  Bill  of . 

£  1000 

Cost  protest . 

1 

0 

0 

Damages  15  per  cent . 

150 

0 

0 

Interest  from  date  of  protest  for  non- 

payment  until  demanded,  suppose  2 

months,  at  7  per  cent . 

11 

13 

4 

Exchange  on  £  1000  at  8  per  cent. 

80 

0 

0 

1242 

13 

4 

(equal  to  $5764.79) 


(equal  to  $5562.13) 


(at.  $3|  per  £.  equal 
to  $5562.06) 


(equal  to  $5522.96) 
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RULE  OP  NEW- ORLEANS. 


A  Bill  supposed  to  be  purchased  at  4 


per  cent  premium  for . . . 

,£1000 

Return  the  premium  received . 

40 

0 

0 

Damages  20  per  cent . 

200 

0 

0 

1240 

0 

0 

(equal  to  $5511. 11) 

A  Bill  of . . . 

.£1000 

Protest  and  postages . . 

2 

2 

0 

Banker’s  commission . . . 

10 

0 

0 

• 

1012 

2 

0 

Interest  from  date  of  protest  until  de- 

manded,  45  days,  at  5  per  cent . 

6 

6 

6 

1018 

8 

6 

Exchange  8  per  ct.  on  £1012  2 . 

80 

19 

4 

Damages  10  per  cent  on  £1000  .... 

.  100 

0 

0 

1199 

7 

10 

(equal  to  $5330.63) 

RULE  OF  NEW-YORK*. 

A  Bill  of . 

.£1000 

Damages  10  per  cent . . 

.  100 

0 

0 

1100 

0 

0 

Exchange  8  per  cent . 

88 

0 

0 

1188 

0 

0 

(equal  to  $5280) 

RULE  OF  BOSTON. 

A  Bill  of  . . . . 

.£1000 

Damages  5  per  cent . 

.  50 

0 

0 

1050 

0 

0 

Exchange  8  per  cent . 

80 

0 

0 

1130 

0 

0 

Interest  on  £1000,  40  days,  at  6  per  ct.  6 

13 

4 

1136 

13 

4 

(equal  to  $5051.85) 

Recapitulation  of  the  sums  which  the  holder  of  a  Bill  of  Exchange  of  £1000  ster¬ 
ling,  drawn  in  the  United  States  on  Europe,  and  returned  under  protest,  is  en¬ 
titled  to  receive  in  the  principal  cities  of  the  United  States  on  presentation  and 


demand  of  payment. 
Philadelphia,  . 
Baltimore,. ... 

Virginia, . 

Charleston, . . . 
New-Orleans,, 
Savannah, . . . , 
New-York,. . . 
Boston, . 


$  5764.79 
5562.13 
5562.06 
5522.96 
5511.11 
5330.63 
5280 
5051 .85 


*  This  calculation  is  founded  on  the  new  law,  which  was  to  have  gone  into 
operation  the  1st  of  tho  present  year. 
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Such  is  the  present  state  of  our  commercial  law.  Nor  is 
this  all — in  almost  every  instance  contending  interpreta¬ 
tions  of  the  same  rule  have  been  given ;  and  if  we  may 
judge  from  the  discussions  it  has  already  provoked,  the  re¬ 
cent  law  of  our  own  state  is  not  likely  to  be  an  exception ; 
from  all  which  it  is  evident  that  the  law  of  damages,  as  it 
now  stands  in  our  country,  is  a  perfect  labyrinth  of  intri¬ 
cacy  and  confusion,  as  unworthy  of  the  wisdom  of  the 
nation  as  it  is  unfavourable  to  its  commercial  prosperity*. 

2.  The  second  evil  complained  of,  is  want  of  equity. 
This  follows  naturally,  or  rather  necessarily  from  the  first, 
since  a  law  that  is  variable  and  unequal  cannot  but  be  un¬ 
just  in  its  decisions.  And  such  is  the  fact ;  for  there  rarely 
occurs  an  instance  of  a  protested  bill  in  which  the  one  or 
the  other  party  does  not  feel  it  under  the  present  law  to  be 
a  hard  case.  Nor  is  it  a  sufficient  answer  to  such  com¬ 
plaints  to  say  that  the  law  merely  exacts  from  the  contract¬ 
ing  parties  that  which  might  have  been  foreseen  by  them,  and 
therefore  taken  into  account;  since  it  requires  but  little  ex¬ 
perience  of  mankind  to  be  aware  that  a  law  may  be  too 
complex  or  doubtful  in  its  provisions  to  be  thus  estimated, 
more  especially  by  men  who,  acting  in  good  faith,  look  to 
the  equity  of  their  contracts  rather  than  to  the  legal  pe¬ 
nalty.  It  is  true,  they  have  so  long  submitted  to  it  as  al¬ 
most  to  regard  it  in  the  light  of  a  necessary  evil,  and  there¬ 
fore  acquiesce  in  silence.  A  few  actual  cases,  taken  at 
random,  will  serve  to  exhibit  the  want  of  equity  to  which 
it  leads. 


*  The  inconvenience,  says  Chancellor  Kent,  of  a  want  of  uniformity  in 
the  rule  of  damages  in  the  laws  of  the  several  states,  is  very  great,  and  has 
been  strongly  felt.  The  mischiefs  to  commerce,  and  the  perplexity  to  our 
merchants  resulting  from  such  discordant  and  shifting  regulations  have  been 
ably,  justly,  and  frequently  urged  upon  the  consideration  of  congress. — 
Comment.  Lect.  xliv. 
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A  commission  house  in  New-York,  received  a  con¬ 
signment  of  merchandise  from  Europe,  with  orders  to 
guaranty  the  sales  and  remit.  The  bill  thus  remitted  for  the 
proceeds  was  noted  for  non-acceptance  and  returned,  when 
another  bill,  to  cover  principal,  interest,  protest,  and  post¬ 
age,  was  remitted  and  paid;  notwithstanding  which,  the 
European  merchant  claimed  and  enforced  20  per  cent, 
damages  on  the  first  bill. 

In  a  case  similar  to  the  above,  payment  was  tendered  the 
holder  of  the  dishonoured  bill,  within  an  hour  after  the 
letter  noting  it  for  protest  was  deposited  in  the  post-office. 
The  offer  was  refused,  and  20  per  cent,  damages  enforced. 

A  merchant  in  Boston,  bought  a  bill  on  England  of 
£  1 000  at  4  per  cent,  premium.  It  was  sold  by  his  correspon¬ 
dent  in  New-York  at  5  per  cent.,  and  remitted.  It  returned 
to  New-York  protested,  when  bills  were  10  per  cent.,  and 
settled  in  New-York  at  that  rate,  with  20  per  cent,  dama¬ 
ges;  and  again  by  the  Boston  drawer  at  the  face  of  the 
bill,  and  10  per  cent,  damages  with  interest,  leaving  a  loss 
to  the  New-York  endorser  of  near  10  per  cent. 

A  bill  on  London,  drawn  in  New-York,  wras  sold,  and 
the  promissory  note  of  the  purchaser  at  90  days  taken  in 
payment.  The  bill  was  noted  for  non-acceptance,  and  re¬ 
turned  about  the  period  of  the  maturity  of  the  note.  The 
note  had  become  worthless  through  the  failure  of  the  re¬ 
mitter,  while  payment  of  the  bill  was  enforced  with  interest, 
charges,  and  20  per  cent,  damages  against  the  drawer. 

A  New-York  house,  in  the  early  part  of  1825,  intending 
to  import  largely,  bought  bills  and  remitted.  From  the  pro¬ 
test  of  the  bills,  their  orders  were  not  executed.  In  the  mean¬ 
time,  prices  fell  on  goods  from  25  to  30  per  cent.  The  dis¬ 
honour  of  the  bills  saved  them  from  this  loss,  while  the  law 
enforced  against  those  who  saved  them  from  it  a  penalty  ©f 
20  per  cent,  damages,  in  addition  to  principal  and  interest. 
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A  young  emigrant  from  Hull,  England,  settled  in  the 
interior  of  this  state  as  a  farmer.  Receiving  advices  of 
the  division  of  his  father’s  estate,  with  orders  to  draw  for  a 
specified  amount,  he  drew  and  sold  his  bill.  Being  out  of 
the  way  of  trade,  it  sold  5  per  cent,  under  the  market  price, 
returned  protested,  through  the  want  of  some  legal  formali¬ 
ties,  and  payment  was  enforced  against  him  at  the  full  rate 
of  exchange,  with  all  legal  charges,  and  20  per  cent, 
damages — making  to  him  a  ruinous  loss. 

But  it  is  needless  to  multiply  instances  ;  they  are  within 
the  experience  of  every  merchant.  Now,  it  is  asked,  are 
these  evils  to  be  borne  with,  or  remedied?  To  this 
there  can  be  but  one  answer  :  no  evil  is  to  be  borne 
with  that  can  be  remedied  ;  and  it  is  only  astonishing 
how  long  the  merchants  of  our  country  have  sat  tamely 
under  a  system  thus  manifestly  inconvenient  and  unjust. 
The  present  law*  of  our  state,  which  cuts  down  the  dama¬ 
ges  to  one  half  their  former  amount,  thereby  declares  the 
former  rate  of  damages  to  have  been  oppressive;  and  if  so 
now,  no  less  so  for  the  last  30  years ;  yet  no  one  was  found 
to  raise  his  voice  against  it — a  fact  which  may  serve  to 
show  how  long  men  will  submit  to  evils  that  come  to  them 
in  the  form  of  law,  and  with  the  sanction  of  old  custom. 
But,  the  question  now  is,  does  our  proposed  law  go  to  the 
root  of  the  evil  ?  It  has  modified  it — -has  it  cured  it  ?  This  is 
the  point  now  to  be  examined. 

The  primary  inconvenience  suffered,  viz.  want  of  uni¬ 
formity,  it  neither  does  nor  can  prevent.  Damages  on 
bills  still  vary  from  5  to  20  per  cent. ;  i.  e.  the  law  will  still 
enable  a  merchant  to  recover  a  debt  of  the  same  nominal 
amount  and  actual  cost  in  the  same  commercial  country,  at 
sums  which  differ  as  widely  as  $5764.79  and  $5051.55f. 

*  This  revised  law  is  again  deferred  until  1st  January,  18 JO. 

|  See  Statement  P. 
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This  part  of  the  evil,  therefore,  remains  in  all  its  former 
force,  and  an  appeal  to  Congress  is  the  only  door  open  for 
its  removal.  In  this  all  parties  seem  at  length  cordially  to 
unite;  if,  however,  any  continue  to  have  scruples,  after 
reading  Mr.  Verplanck’s  Report,  whether  Congress  pos¬ 
sess  the  power  to  legislate  upon  it,  let  the  necessity  of  the 
case  overrule  their  doubts.  Something mustbe  done  ;  and 
at  any  rate  let  them  remember  that  this  is  not  a  question  for 
commercial  men,  who,  suffering  as  they  do  from  the  incon¬ 
venience  of  state  laws,  should  with  one  voice  call  upon  the 
wisdom  of  Congress  to  devise  a  remedy — to  simplify 
what  is  now  complicated — to  clear  what  is  now  obscure — 
to  equalize  what  is  now  oppressive  ;  and  thus  to  remove 
from  the  commerce  of  our  country  one  of  those  shackles 
which  impede  its  free  and  profitable  movements.  But  for 
what  are  merchants  to  petition  Congress  ?  Is  it  to  equalize 
damages  or  to  abolish  them?  Are  they  to  urge  the  rule  of 
New-Orleans,  and  rate  them  at  20  per  cent. ;  or  of  Balti¬ 
more,  and  limit  them  to  15;  or  of  New-York,  and  make 
10  the  standard  ?  or  of  Boston,  and  bring  them  down  to  5 
per  cent.  ?  Or  are  they  to  adopt  at  once  the  criterion  of 
equity,  of  reason,  and  universal  usage  ;  and  abrogating  all 
damages,  give  to  the  holder  of  the  bill  only  his  equitable 
rights  ;  that  is,  the  value  of  his  money  at  the  time  and  place 
contracted  for? 

This,  then,  is  the  question  at  issue,  and  one  which,  as 
it  deeply  interests  every  merchant  of  the  United  States,  so 
it  ought  to  awaken  them  to  a  correspondingly  careful  ex¬ 
amination  of  it. 

The  conclusion  to  which  the  writer  of  these  “  Observa¬ 
tions”  has  arrived,  is  already  sufficiently  manifest ;  but  as 
that  conclusion  has  been  the  result  of  careful  independent 
inquiry,  so  he  thinks  it  can  be  maintained  by  unanswera- 
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ble  arguments :  at  any  rate  he  will  give  candidly  to  others 
the  reasons  which  have  decided  his  own  judgment,  and 
leave  to  them,  what  he  claims  for  himself,  the  freedom  of 
individual  opinion. 

These  arguments  will  naturally  arise  in  examining  the 
following  leading  questions : 

1.  What  is  the  practice  of  other  commercial  nations  in 
the  adjustment  of  dishonoured  bills? 

2.  Whence  have  our  laws  of  damages  originated  ? 

3.  Do  they  now  attain  the  ends  proposed  by  them  ? 

4.  What  are  the  objections  to  their  abolition  ? 

5.  What  system  will  arise  in  their  stead  ? 

6.  What  advantages  will  result  from  it? 

% 

I.  What  is  the  practice  of  other  commercial  nations'?  To 
this  the  short  answer  is,  that  our  country  forms  a  singular 
exception  to  the  rest  of  the  commercial  world.  The  ad¬ 
justment  of  dishonoured  bills,  by  a  law  of  specific  damages, 
is,  it  is  believed,  peculiar  to  the  United  States  of  America, 
and  to  the  American  colonies  of  European  powers. 
There  are  no  such  laws  in  England,  none  on  the  continent 
of  Europe ;  there  they  confine  such  laws  to  their  intercourse 
with  their  own  dependent  colonies — as  with  Canada, 
Cuba,  Jamaica,  &tc.  Now  this  certainly  is  a  startling  ex¬ 
ception,  and  doubtless  throws  the  burthen  of  proof  on  the 
party  that  would  maintain  it  in  the  case  of  the  United 
States,  an  independent  power.  The  strongest  of  all  argu¬ 
ments  is  against  them  ;  viz.  universal  custom,  which  in  mat¬ 
ters  of  practical  expediency  is  equivalent  to  a  demonstra¬ 
tion  in  science— for  what  higher  proof  can  possibly  be 
given  of  the  wisdom  of  any  particular  course  on  this  sub¬ 
ject,  than  that  commercial  nations,  choosing  freely,  and  act¬ 
ing  solely  under  the  guidance  of  self-interest,  have  uni¬ 
formly  adopted  it,  and  for  ages  steadily  adhered  to  it  ? 
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There  may  be  peculiar  circumstances  which  constitute 
our  country  an  exception,  which  render  that  an  unfit 
rule  for  us  which  works  well  every  where  else.  This 
doubtless  may  be,  but  then  he  must  show  it  who  main¬ 
tains  it — and  until  it  is  shown,  the  reasonable  conclu¬ 
sion  is  that  such  exception  does  not  exist.  Whether  there 
be  any  ground  for  this  distinction  will  be  examined  here¬ 
after  ;  the  present  point  is  the  European  mode  of  settlement. 
It  is  this  :  the  damages  in  Europe  on  a  protested  bill  are 
determined  not  by  law7  but  equity  ;  i.  e.  by  the  rate  of  ex¬ 
change  on  the  drawer  or  endorser— including  the  usual 
commission  and  postage,  with  the  expenses  of  protest  and 
interest.  These,  in  case  of  dishonour,  go  to  make  up  the 
face  of  a  new  bill,  w7hich  is  drawn  for  according  to  the 
course  at  sight  from  the  place  w  here  the  protest  is  made,  to 
the  place  where  the  new  bill  is  payable,  and  sold  or  enclosed 
to  a  correspondent,  at  the  discretion  of  the  holder ;  and  if 
not  there  paid,  the  re-exchange  is  then  reckoned  from  this 
last  place  to  that  of  the  drawer  or  other  endorser,  with 
double  commissions,  the  interest  commencing  from  the  day 
the  demand  is  made,  proceeding  always  on  the  equitable 
principle  that  the  drawer  is  to  make  good  the  value  of  the 
bill  at  the  time  and  place  it  was  by  contract  to  be  paid. 
The  following  extract  is  from  a  well  w7ritten  paper  on  this 
subject,  in  the  New-York  American,  December  25,  1825  ; 
it  indicates  a  practical  acquaintance  with,  and  will  serve 
further  to  illustrate  this  point. 

“  The  universal  law  merchant  which  obtains  in  Europe, 
and  which  does  perfect  justice  to  the  holder  of  a  protested 
bill  without  inflicting  on  the  drawer  the  severe  penalty 
which  attaches  to  him  here,  is  the  following  :  the  holder 
of  a  bill  of  exchange  protested  for  non-payment,  draws  on 
the  person  who  had  remitted  it  to  him  on  the  first  exchange 
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day  following  that  on  which  the  bill  became  due*,  for  the 
amount  of  the  bill,  notarial  charges,  postages,  and  commis¬ 
sion  for  drawing.  By  this  method  he  is,  of  course,  placed 
precisely  in  the  situation  in  which  he  would  have  been, 
had  the  original  remittance  been  paid,  for  he  receives  the 
money  for  his  draft  so  soon  as  he  negociates  it.  The  per¬ 
son  drawn  upon  has  recourse  to  the  previous  endorser ;  if 
there  be  not  one,  to  the  drawer,  who  is  bound,  on  his  pro¬ 
tested  bill  being  presented  to  him,  with  the  protests,  the  ac¬ 
count  of  charges,  and  the  bill  drawn  in  payment  of  the 
origin  al  bill,  to  pay  the  holder  the  amount  in  demand.  If 
he  does  not  do  this,  he  is  a  bankrupt. 

“To  make  myself  perfectly  intelligible,  I  beg  to  put  the 
following  case : 

“  A  of  Paris  purchases  of  B,  also  of  Paris,  his  bill  of  ex¬ 
change  for  £5 00  on  C  of  London,  and  remits  it  to  D,  also  of 
London.  It  is  protested  for  non-payment;  D  then  draws  on 
A  for  the  amount  of  the  £5 00  and  his  charges.  The  fol¬ 
lowing  is  a  specimen  of  the  correspondence,  which  in  the 
regular  course  of  business  passes  on  the  occasion  ;  it  will 
seem  to  place  the  subject  in  a  clear  point  of  view. 

“  Letter  from  D  to  A. 

“  Your  remittance  for  £500  on  C  of  this  city,  having 
been  protested  for  non-payment,  I  enclose  and  return  it  you 
with  the  protest,  and  an  account  of  re-exchange  for  the 

amount  of  the  latter,  I  have  this  day  valued  on  you - 

at  sight,  order - which  you  will  please  honourf. 


*In  all  European  cities,  where  regular  courses  of  exchange  are  established, 
exchange  business  is  transacted  on  twro  days  in  the  week  only,  generally  on 
the  day  the  foreign  mails  take  their  departure. 

-)  These  accounts  arc  indifferently  termed,  accounts  of  re-exchange,  re¬ 
draft,  re-cambio,  contes  de  retour,  &c. 
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“  Account  of  re-exchange  of  a  Bill  of  Exchange  for  £500,  drawn  by  B  of  Paris  on 
C  of  London ,  protested  on  the - instant  for  non  payment. 

Amount  of  bill . . £500 

Interest  for  two  days* . . 

Notarial  charges  . . . 

Postages .  . 

Commission  per  cent . . 

£  - at  the  exchange  of - is 

francs - . 

“  With  these  documents,  and  with  the  bill  drawn  upon  him 
discharged,  A  applies  to  B,  who  is  by  the  “  universal  law 
merchant”  compelled  to  pay  him  the  amount  of  the  draft 
passed  by  D,  with  any  further  charges  he  may  have  incur¬ 
red.  It  does  not,  however,  always  happen  that  the  holder 
of  the  bill  returns  it  directly  to  the  person  from  whom  he 
had  received  it,  when  it  has  been  remitted  to  him  for  his 
own  account.  If  he  doubts  the  solvency  of  this  person,  and 
the  protested  bill  contains  on  it  names  which  he  thinks  af¬ 
ford  him  security,  he  encloses  it  to  a  correspondent,  with  a 
letter  similar  to  the  above,  to  the  person  from  whom  he  re¬ 
ceived  it,  and  his  draft  on  him.  Should  the  draft  not  be’regu- 
larly  paid,  his  correspondent  causes  new  protests  to  be  en¬ 
tered,  makes  out  another  account  of  re-exchange,  values  on 
another  endorser,  or  on  the  drawer,  to  whom  of  course  it 
always  comes  home;  and  if  any  one  party  on  the  bill  is  not 
prepared  to  meet  the  demand  thus  made  upon  him,  protests 
are  entered  against  him,  and  he  is  considered  in  a  state  of 
insolvency.  In  England  the  statutes  of  bankruptcy  apply 
to  him,  and  on  the  continent  of  Europe,  he  becomes  obnox¬ 
ious  to  laws  of  a  similar  nature.” 

II.  Whence  have  our  laws  of  damages  originated  ?  If 
the  practice  of  the  United  States  be  an  exception,  what 

has  led  to  it?  The  existence  of  such  laws  in  a  country  wisely 

«/  * 

governed,  it  may  be  urged,  is  prima  facie  evidence  of  their 
necessity,  for  laws  find  their  origin  in  pre-existing  evils. 


*  That  is,  from  the  day  the  bill  fell  due  to  the  next  exchange  day. 
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What  then  is  their  history  .?  This  part  of  our  inquiry  af¬ 
fords  but  little  argument  in  favour  of  their  present  neces¬ 
sity,  since  it  shows  them  to  have  originated  under  the  pres¬ 
sure  of  circumstances  which  no  longer  exist ;  of  colonial 
dependence ;  of  scanty  capital ;  of  want  of  commercial 
credit ;  and  of  slow  and  uncertain  communication  with  Eu¬ 
rope — all  forbidding  the  existence  of  a  reciprocal  exchange, 
and  consequently  an  equitable  adjustment  of  protested 
bills.  That  these  were  operating  causes  may  be  very  safely 
concluded,  since  they  do  naturally  tend  to  this  result,  and 
may  be  shown  to  have  universally  introduced  it  in  all 
countries  thus  situated.  But  in  our  case  these  no  longer 
operate ;  we  cannot  plead  colonial  dependence  ;  we  will 
not  degrade  our  commercial  character  by  putting  it  on  the 
score  of  want  of  credit ;  our  wealth  is  that  of  the  second 
commercial  nation  of  the  globe  ;  and  amid  the  almost 
hourly  arrivals  and  clearances  for  Europe,  it  would  be  idle 
to  rest  it  on  the  difficulty  or  infrequency  of  communica¬ 
tion.  If  then  the  law  arose  on  these  grounds,  on  what 
ground  does  it  now  stand  when  these  are  removed  ?  It  must 
be  answered,  on  none  but  the  prejudice  of  old  custom. 

The  first  instance  in  our  country  of  a  law  of  damages  on 
bills  appears  to  have  been  in  the  “  old  dominion.”  The 
colony  of  Virginia,  from  being  the  earliest  planted,  and  still 
more  from  furnishing  in  tobacco,  the  most  saleable  of  Ameri¬ 
can  commodities,  was  also  the  first  to  enter  into  commer¬ 
cial  arrangements  with  the  mother  country;  and  in  this,  as 
of  natural  right,  the  latter  endeavoured  to  secure  to  itself 
all  the  advantages  of  the  trade.  The  first  law  gave  30  per 
cent,  damages  on  returned  bills,  and  appears  to  have  been 
co-eval  with  the  trade  of  the  colony.  This  law  was  repealed 
A.  D.  1666,  by  a  new  and  severer  statute,  which  ordained 
that  such  damages  might  be  awarded  as  high  as  50  per 
cent.  That  the  commercial  system  then  imposed  by 
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Great  Britain  on  her  colonies,  was  a  selfish  and  grasp¬ 
ing  one,  needs  no  proof.  It  was  openly  acknowledged 
to  be  so,  and  boldly  defended  on  the  principle  that  the 
colony  was  planted  and  maintained  for  the  sole  benefit 
of  the  mother  country.  These  principles,  now  so  re¬ 
volting,  were  then  otherwise  regarded,  more  especially  in 
the  south,  where  the  minds  of  the  ruling  colonists  were  al¬ 
ways  turned  to  Great  Britain  as  to  their  natural  home,  as 
it  was  generally  their  birth-place.  Under  such  partial  cir¬ 
cumstances  the  practice  of  damages  originated  ;  the  factor 
at  Jamestown  or  Norfolk,  being  the  agent  of  a  London 
house,  shipped  to  his  principal  the  tobacco  of  the  planter 
for  account,  and  at  the  risk  of  the  colonist ;  remitting  at 
the  same  time  his  bills,  and  in  the  mean  time  advancing 
him  goods  and  groceries  on  their  proceeds.  But  in  order  to 
guard  the  merchant  against  all  possible  hazard  in  these 
advances,  which  were  essential  to  the  planter,  not  only 
were  ruinous  damages  imposed,  but  the  bills  themselves 
made  a  lien  on  his  property,  with  a  priority  in  all  settlements, 
and  an  interest  until  settled,  of  ten  per  cent,  per  annum. 
Maryland,  agreeing  with  Virginia  in  her  products,  soon 
followed  her  in  her  policy,  and  established  damages  by 
law  in  the  reign  of  William  III.,  confining  them  to  “20  per 
cent.,  besides  debt  and  charges*.”  The  other  colonies 
followed  by7  degrees,  establishing  damages  either  by  statute 
or  commercial  usage.  In  this  state  the  revolutionary  war 
found  us';  it  left  us  without  trade,  and  without  commercial 
credit.  When  these  revived,  old  usages  revived  with  them. 
Chambers  of  Commerce  wrere  successively  established  in 
our  principal  maritime  cities.  They  finding  the  custom 
existing,  gave  it  their  sanction.  Legislatures  at  length  took 
it  up  ;  and  within  the  last  few  years  it  has  been  adopted 


*  Wingate’s  Abridgment,  London,  1704. 

O 
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into  the  statute  book  of  the  states  of  Massachusetts,  Pen- 
sylvania,  Maryland,  Virginia,  North  and  South  Carolina, 
Georgia,  Alabama,  and  Louisiana. 

That  colonial  dependence  dictated  originally  these 
laws  and  usages,  can  hardly  be  made  a  question  ;  since 
there  can  be  none  that  they  practically  operated  to  the 
great  advantage  of  the  mother  country.  This  operation 
was  twofold.  First — they  threw  upon  the  colonist  all  the 
risk  of  the  trade.  The  English  factor  and  his  principal 
were  secured  against  all  hazards.  The  fall  of  markets, 
the  chances  of  fraud  and  bankruptcy,  were  all  thrown  on 
the  one  party,  while  the  English  merchant  had  little  to  do 
but  to  pocket  the  profits  of  a  trade  of  which  he  avoided  all 
the  risk.  It  was,  in  truth,  one  of  those  frequent  cases  of 
extortion  still  to  be  occasionally  seen  between  individuals 
where  wealth  gives  power,  and  poverty  creates  dependence; 
and  the  exactions  of  the  one  party  are  limited  only  by  the 
necessities  of  the  other.  Secondly — these  laws  gave  to  the 
merchant  in  the  mother  country  the  use  of  much  colonial  capi¬ 
tal,  for  which  he  paid  little  or  no  interest ;  the  heavy  penalty 
that  attended  over-drawing,  naturally  keeping  the  amount  of 
bills  below  the  actual  proceeds  of  shipments.  This  main¬ 
tained  a  constant  balance  in  the  hands  of  the  London  or 
Bristol  merchant,  which,  no  doubt,  he  found  very  conve¬ 
nient,  since,  with  the  usual  policy  of  the  dictating  party, 
he  held  it  on  his  own  terms. 

Such  was,  and  has  continued  to  be,  the  operation  of 
these  laws  down  to  our  own  times  :  they  bear,  therefore,  the 
stamp  of  foreign  policy  ;  and  that  so  strongly,  that  when  to 
it  is  added  the  acknowledged  fact,  that  in  dependent  colonies 
they  have  always  subsisted,  and  to  such  colonies  they  are 
now  actually  confined,  it  is  doing  them  no  injustice  to  con¬ 
clude  that  they  are  a  remnant  of  that  system  of  commercial 
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monopoly  imposed  upon  us  by  Great  Britain  for  her  exclu¬ 
sive  benefit ;  under  which,  even  as  colonies,  we  suffered 
perhaps  too  long-,  but  which,  as  an  independent  commer¬ 
cial  power,  it  certainly  becomes  us  to  suffer  no  longer. 
In  this  pride  of  freedom  even  South  America  has  set  us  an 
example  ;  Rio  Janeiro,  Bahia,  and  Buenos  Ayres,  have  al¬ 
ready  shaken  off  this  badge  of  colonial  servitude  ;  and  by 
the  establishment  of  a  reciprocal  exchange  with  Europe,  now 
draw  and  re-draw  to  the  extent  of  their  commercial  means, 
with  a  perfect  reciprocity  both  of  penalty  and  profit. 

But  it  is  freely  admitted  that  other  causes  operated 
in  the  introduction  of  this  usage,  and  rendered  it  at  an 
early  period  the  natural  course,  when  want  of  capital, 
and  consequently  of  credit,  forbade  a  re-exchange  upon  the 
colonies.  The  colonial  merchants  were  all  unknown  in 
the  great  marts  of  Europe  ;  they  w7ere  regarded  either  as 
transient  adventurers  or  petty  dealers,  who  had  no  right  to 
claim  reciprocal  confidence.  This  threw  upon  the  co¬ 
lonists  the  whole  burthen  of  the  bills,  and  consequent¬ 
ly  all  the  chances  of  fraud  and  disappointment  in  them. 
How  best  to  guard  against  these  became  an  important  in- 
quiry ;  a  penalty  was  the  obvious  though  questionable  se¬ 
curity,  and  to  render  it  effectual  it  w  as  made  a  heavy  one. 
It  may  be  admitted,  therefore,  to  waive  needless  dispute, 
that  the  colonists  freely  adopted  a  lawr  of  damages  for  their 
own  security ;  they  gave  them,  we  w  ill  say,  not  for  the  benefit 
of  the  mother  country,  but  to  secure  against  fraud  on  the 
part  of  the  drawer,  and  disappointment  on  that  of  the  re¬ 
mitter.  Now  whatever  maybe  thought  of  thewfisdom  of  such 
a  law  when  the  drawers  of  bills  were  generally  transient 
agents,  and  the  dishonour  of  a  bill  could  not  be  made  good 
to  the  remitter  before  the  following  season,  it  certainly  has  be¬ 
come  a  very  different  question  now7  w  hen  a  dishonoured  bill 
can  be  re-placed  in  few7erw7eeks  than  it  then  took  months,  and 
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the  chances  of  fraud  have  been  lessening  year  after  year,  as 
credit  has  become  more  essential,  and  the  business  been  pro- 
portionably  confined  to  established  houses. 

Such  then  appears  to  have  been  the  origin  of  the  com¬ 
mercial  custom  of  damages  in  our  country.  It  brings  lit¬ 
tle  argument  in  their  favour.  But  should  any  one  be  still 
inclined  to  argue  their  necessity  from  the  simple  fact  of 
their  having  been  established,  let  him  further  remember  that 
they  arose  at  a  period  remarkable  for  over  legislation  in  all 
matters  of  trade — when  the  law  set  a  limit,  for  instance, 
to  profits,  lest  extortion  should  get  the  better  of  honesty ; 
to  prices  of  goods,  lest  the  purchaser  should  be  defrauded; 
and  to  w  ages,  lest  the  labourer  and  his  employer  should  not 
make  an  equitable  bargain.  These  were  times  when  honesty 
was  supposed  to  be  the  creature  of  law,  and  good  faith  of 
penalties;  and  nothing  was  left  to  the  operation  of  mutual 
interest,  that  great  law  by  which  the  world  is  governed.  Of 
such  a  policy,  damages  on  protested  bills  formed  a  consist¬ 
ent  part.  But  of  these  numerous  restrictions,  most  have 
passed  away.  The  sharpsightedness  of  self-interest  has 
been  found  to  be  the  best  law  of  security  ;  and  one  by  one 
they  have  disappeared  from  our  statute  book.  Why,  then, 
it  may  be  asked,  has  this  usage  been  recently  elevated  into 
it  ?  Left  to  itself,  it  would  soon  have  followed  in  their 
train,  for  it  was  one  of  the  last  lingering  records  of  an  age 
less  wise  than  the  present. 

This  leads  naturally  to  the  question, 

III.  Do  these  laws  attain  the  end  proposed  by  them  ? 
The  end  proposed  by  a  law  of  damages  may  be  said 
to  be  threefold  :  1.  Security  to  bills,  by  operating  as  a 
wholesome  check  against  unfounded  drafts ;  2.  Remu¬ 
neration  to  the  buyer,  by  awarding  him  in  case  of  their  re¬ 
turn,  damages  sufficient  to  cover  his  expected  profit ;  3.  Pe¬ 
nalty  on  the  draw  er  for  his  fraud  or  culpable  imprudence. 
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In  each  of  these  objects  the  law  unquestionably  fails  :  in 
its  preventive  character  it  introduces  weak  bills,  by  giving 
to  the  purchaser  a  premium  against  the  risk  he  runs  :  in 
its  penal  one,  if  its  damages  be  considered  as  a  remunera¬ 
tion ,  they  are  wanting  in  equity ;  considered  as  a  penalty,  they 
are  wanting  in  justice.  Now  these  are  hard  charges,  but 
not  lightly  made ;  and  if  maintained  in  any  fair  degree, 
the  law  against  which  they  rest  should  and  must  fall  be¬ 
fore  the  wisdom  and  intelligence  of  a  self-governed  commu¬ 
nity. 

The  first  object  of  the  law  is,  to  give  security  to  bills; 
and  this  it  proposes  to  effect  by  a  monied  penalty  attached 
to  their  dishonour,  through  fear  of  which  it  is  concluded 
that  merchants  will  not  draw  without  a  moral  certainty  of 
their  bills  being  paid.  This  is  unquestionably  a  natural 
conclusion  ;  but  admitting  all  its  force,  it  is  to  be  remem¬ 
bered  that  the  prospective  penalty  operates  upon  both  par¬ 
ties — upon  the  buyer  as  w’ell  as  the  drawer  of  the  bill ;  and 
as  it  is  the  buyers  who  constitute  the  market;  that  is,  whose 
opinions  regulate  what  bills  will  sell ;  its  operation  upon 
their  minds  is  that  which  determines  the  practical  influence 
of  the  law  on  the  goodness  of  bills.  Now  w  hat  is  the  na¬ 
tural  influence  of  such  a  penalty  on  the  mind  of  the  buyer  ? 
He  view's  it,  unquestionably,  so  far  as  he  takes  it  into  view 
at  all  as  a  collateral  security  to  the  bill,  as  a  premium  that 
covers  a  certain  risk  ;  and  under  this  impression  he  will 
consequently  purchase  a  more  doubtful  bill  than  he  would 
otherwise  do.  Thus  will  it  weaken  bills  instead  of  strength¬ 
ening  them.  Would  not  this  be  the  influence  of  a  penalty 
in  any  other  contract ;  and  if  so,  why  not  in  this  ?  It  is 
unquestionably  an  insurance  which  the  law  effects  for  the 
benefit  of  the  purchaser,  and  like  all  other  insurance,  co¬ 
vers  a  certain  hazard.  What,  for  instance,  would  be  the 
operation  of  a  similar  law  against  the  manufacture  of  sil- 
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ver  ware  under  a  certain  fineness  ?  It  is  easy  to  predict 
the  result.  The  law  would  become  to  the  purchaser  part 
of  the  security  against  deception  ;  character,  to  which  he 
now  alone  looks,  would  then  cease  to  be  all-important;  and 
in  proportion  as  it  did  so,  the  real  security  of  the  public 
would  be  diminished,  and  plate  of  inferior  purity  be  multi¬ 
plied  tenfold  in  the  market,  trusting  to  the  law  as  its  pass¬ 
port  for  sale. 

To  a  certain  extent,  this  is  true  of  bills  of  exchange  ; 
they  are  propped  up  by  the  addition  of  damages,  and  thus 
many  find  a  market  which  otherwise  would  not  sell,  or  only 
at  a  very  reduced  rate.  Hence  it  is  that  the  price  of  bills 
from  different  hands  comes  much  nearer  to  an  equality  in 
our  market  than  they  do  in  Europe.  In  London,  the  first 
houses,  as  stated  by  Mr.  Goldsmid,  sell  from  one  to  two 
per  cent,  above  the  quotation  of  Wittenhall’s  list,  because 
the  commercial  character  of  the  drawer  is  there  the  only 
reliance  of  the  buyers.  Here  the  law  tends  to  confound 
that  distinction,  by  giving  to  the  purchaser  an  equal  insur¬ 
ance  on  all.  That  the  law  has  great  influence  in  this  re¬ 
spect  is  not  contended  ;  the  majority  of  buyers  are  too  pru¬ 
dent;  they  disregard  it,  and  in  the  purchase  of  a  bill  look 
solely  to  character  and  standing ;  but  it  is  contended  that 
whatever  influence  the  law  does  exert,  is  to  bring  in  infe¬ 
rior  bills,  and  the  buyers  upon  whom  it  does  operate  in 
fact,  look  upon  it  as  a  guaranty,  and  purchase  accordingly. 
What  then  shall  be  said  of  the  wisdom  of  perpetuating  a 
law  which  increases  the  very  evil  it  was  intended  to  remedy  ? 

The  second  object  of  the  law  is  remuneration .  If 
the  buyer  of  the  bill  be  disappointed  of  his  remittance,  the 
law  argues  that  the  loss  should  be  made  good  by  the  draw¬ 
er  who  caused  that  disappointment.  With  the  equity 
of  this  principle  no  fault  can  be  found  ;  the  only  question 
is,  whether  the  law  attains  it.  Now  what  is  the  loss  of  the 
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remitter  in  a  dishonoured  bill  ?  What  was  it,  it  may  be  ask¬ 
ed,  in  the  year  1825,  when  the  failure  of  the  bill  secured 
the  remitter  from  a  loss  of  from  25  to  30  per  cent.,  which 
followed  upon  importation  ?  What  is  it,  again,  the  present 
season,  when  an  actual  loss  is  falling  on  the  importer  ?  In 
1825  the  injustice  of  the  law  was  so  glaring,  that  the  best 
established  houses  stood  out  against  it  upon  the  very  slight¬ 
est  pretext,  and  an  equitable  adjustment  by  the  payment  of 
principal  and  interest  generally  took  place.  But  setting 
aside  such  peculiar  cases,  what  is  the  actual  loss  in  the  or¬ 
dinary  course  of  business?  Is  it  5,  10,  15,  or  20  per  cent? 
for  each  of  these  rates  our  country  furnishes  both  laws  and 
advocates;  which  then  shall  congress  follow ?  Or  suppose 
it  take  a  medium  among  them,  does  that  make  it  equity  ? 
If  the  rate  of  profits  differ  widely  between  Boston  and 
New-Orleans,  is  it  equitable  to  bring  them  under  the  same 
rule?  Or  should  the  merchant  of  New-Orleans  be  con¬ 
soled  for  the  inequitable  operation  of  the  law  upon  him, 
because  his  fellow-citizen  of  Boston  is  proportionably  the 
gainer  ?  This  is  too  much  to  expect  from  patriotism;  and 
little,  it  may  be  added,  w7ould  such  a  law  tend  to  increase 
it,  which  should  pay  to  one  part  of  the  Union  a  gratuity  at 
the  expense  of  another. 

Nor  is  a  medium  of  profits  an  equitable  principle  of  ad¬ 
justment  between  individuals  even  of  the  same  city ;  for 
the  highest  profits  are  made  by  the  intelligent  and  the  pru¬ 
dent,  and  the  medium  can  only  be  found  by  uniting  with 
their  profits  the  losses  of  the  ignorant,  the  speculative,  and 
the  unwary.  Now  by  what  right  shall  the  law  deprive  the 
former  of  their  reward,  and  deny  to  enterprise  and  skill 
their  natural  advantages  ?  Such  a  law  in  fact  levies  a  tax 
on  the  prudent  for  the  benefit  of  the  imprudent.  It  gives 
to  one  5  per  cent,  less  than  he  would  have  made,  simply  be¬ 
cause  it  gives  to  another  5  per  cent.  more.  A  law  of  average 
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damages  is  therefore  unjust  in  its  very  nature ;  it  cannot 
be  otherwise,  and  must  consequently  be  prejudicial  in  its 
general  operation,  as  all  laws  necessarily  are  which  tend  to 
break  down  the  natural  distinctions  of  character,  which 
make  one  man  pay  the  penalty  of  another  man’s  folly. 

A  law  of  average,  therefore,  is  to  be  justified  solely  on 
the  ground  of  necessity,  i.  e.  on  the  impossibility  of  attaining 
to  natural  justice,  or  in  the  evident  dangers  that  would  arise 
from  leaving  things  to  regulate  themselves.  But  where  has 
that  necessity  been  proved  ?  Or  how  has  that  impossibility 
been  shown?  Surely  not  in  the  experience  of  Europe;  and 
not  in  our  own,  since  we  have  never  tried  it.  But  it  may  be 
asked,  in  its  defence,  how  can  the  real  profits  of  an  uncom¬ 
pleted  transaction  be  estimated?  how  take  into  considera¬ 
tion  the  thousand  nameless  circumstances  that  vary  each 
particular  case?  This,  it  is  said,  would  be  an  endless  in¬ 
quiry  ;  so  that  a  law  of  average  damages  becomes  necessary 
to  cut  off  interminable  disputes.  Since  time  is  money,  it 
is  contended  that  any  law  is  good  which  shuts  out  protract¬ 
ed  litigation.  But  without  stopping  to  inquire  whether  this 
principle  be  a  sound  one,  it  is  sufficient  to  reply,  that  the 
equitable  fulfilment  of  the  contract  created  by  a  bill  of  ex¬ 
change,  has  nothing  to  do  with  the  profits  that  would  have 
followed  from  the  operation.  The  bill  warrants  a  certain 
sum  of  money  at  a  specified  time  and  place  ;  the  fulfilment 
of  the  contract  is  the  actual  payment ;  the  equitable  remu¬ 
neration,  therefore,  for  its  failure,  is  the  value  of  that  sum 
of  money  at  that  specified  time  and  place  ;  or  in  other 
words,  the  amount  of  a  bill  then  and  there  drawn  that  would 
have  replaced  the  dishonoured  one,  including  of  course  all 
legal  and  customary  charges.  This  is  the  real  loss,  since  it 
is  the  actual  amount  that  would  make  the  remitter  good;  let 
it  then  be  the  only  penalty  the  drawer  is  bound  to  pay.  Let 
the  law  enforce  this  amount,  and  each  party  will  have  his 


25 


perfect  rights ;  or  rather,  as  the  bill  has  failed,  the  nearest 
possible  approach  to  them.  The  remitter  has  in  the  hands 
of  his  correspondent  full  power  to  place  himself  in  equal 
funds ;  while  the  drawer  is  called  upon  to  pay  precisely  what 
will  make  good  the  disappointment  he  has  caused,  and  no¬ 
thing  more ;  and  whatever  that  may  be,  he  can  have  no 
possible  ground  of  complaint.  A  law  thus  framed  would 
give  in  each  case  an  equitable  remuneration ;  it  would  not 
confound  the  rate  of  profits  in  one  city  with  that  in  another; 
nor  the  case  of  the  prudent  with  that  of  the  imprudent :  it 
would  leave  to  each  the  fruits  of  their  own  management, 
and  thus  do  what  all  sound  legislation  is  content  to  do — 
guard  men’s  contracts,  but  not  insure  their  profits. 

Tkirdly.  The  present  law  is  intended  to  operate  as  a 
penalty  upon  fraud  or  culpable  negligence,  which  is  equiva¬ 
lent  to  fraud  ;  but  to  this  it  is  objected  that,  in  the  great 
majority  of  cases,  it  is  visited  upon  misfortune  ;  that  nei¬ 
ther  fraud  nor  negligence  on  the  part  of  the  drawer  has 
caused  the  dishonour  of  the  bill,  but  some  unexpected 
failure  abroad,  or  sudden  fall  of  markets  ;  in  short,  that 
the  dishonour  of  a  bill  is  but  one  of  the  ordinary  risks  of 
trade  which  may  befal  a  merchant  without  the  slightest  im¬ 
putation  on  his  integrity.  It  has  happened  even  to  the 
wealthiest  and  most  honourable  merchants  of  our  country. 
It  was  the  fate  in  one  instance  of  the  bills  drawn  by  the 
wealthy  Stephen  Girard  of  Philadelphia.  Now,  what  is 
there  in  this  to  merit  a  penalty  ?  Men  ar e  punished  for  fraud, 
for  culpable  negligence,  but  not  for  the  ordinary  hazards 
of  trade  ;  no  analogous  case  can  be  found  in  the  statute 
book.  Take  the  one  nearest  to  it  in  form.  A  lends  mo¬ 
ney  to  B  upon  his  bond,  to  be  repaid  at  a  specified  time  :  the 
contract  is  broken ;  but  although  the  bond  bear  a  penalty, 
the  law  will  not  allow  it  to  be  enforced.  In  earlier  times,  it 
may  have  been ;  it  is  now  a  dead  letter,  and  the  law  will 
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give  to  the  lender  but  his  principal  and  interest ;  it  will  not 
inflict  a  penalty  on  B,  simply  because  he  has  failed  in  his 
contract  to  the  disappointment  of  A.  He  is  permitted  after¬ 
wards  to  make  it  good  ;  it  will  not  prejudge  him  of  fraud 
because  he  has  been  unfortunate.  The  only  penalty  he  pays 
is  loss  of  credit ;  the  only  guard  against  similar  acts  is 
greater  caution  on  the  part  of  the  lender.  To  the  com¬ 
plaints  of  the  loser  on  this,  and  all  similar  occasions,  the  an¬ 
swer  of  the  law  is  “  caveat  emptor ” — let  him  that  pays  his 
money  take  heed.  What  a  man  can  do  for  himself,  the 
law  will  not  do  for  him ;  it  will  not  be  to  him  in  the  place 
of  eyes  and  prudence;  he  must  look  and  judge  for  himself; 
and  if  he  buy  unskilfully  or  trust  unworthily,  the  law  will 
not  ward  off  from  him  the  effects  of  his  imprudence. 
Now'  if  this  be  the  universal  rule  of  commercial  dealing,, 
why  should  Bills  of  Exchange  be  singled  out  as  an  excep¬ 
tion  ?  Why,  among  all  the  hazards  of  trade,  foreign  and 
domestic,  should  this  alone  be  exempt  from  the  natural 
course  of  things  which  leaves  the  risk  to  the  buyer  t  Is 
such  exception  necessary  ?  Without  the  security  of  a  pen¬ 
alty,  a  merchant  trusts  his  funds  in  every  quarter  of  the 
globe  ;  his  cargoes,  to  his  foreign  factors  ;  his  importa¬ 
tions,  to  his  domestic  agents ;  his  sales,  to  the  credit  of  pur¬ 
chasers  in  every  part  of  the  continent ;  and,  in  short,  the 
success  of  his  whole  concern  to  the  good  faith  and  solven¬ 
cy  of  those  whom  his  judgment  leads  him  to  trust.  Why 
cannot  the  same  discretion  secure  him  in  the  purchase  of  a 
bill  ?  What  mystery  is  involved  in  that  transaction  beyond 
ordinary  buying  and  selling  ?  The  only  difference  is,  that  it 
is  the  purchase  of  money  instead  of  goods.  Bills  of  Ex¬ 
change  are  the  money  of  commerce ;  but  then  they  are  a 
commodity  in  the  market,  and  like  every  other  commodity, 
if  left  to  themselves,  will  find  their  due  value  without  the 
guiding  penalties  of  the  law. 
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But  again,  upon  whom  does  the  penalty  fall  ?  Certainly, 
upon  men  only  who  can  pay  it,  and  that  is,  nine  times  out 
often,  upon  the  honest  and  fair  dealer  :  from  the  fraudulent 
and  the  tottering  it  is  rarely  obtained  ;  from  such  the  re¬ 
mitter  is  glad  to  get  his  principal  and  interest;  with  such 
drawers,  the  holder  of  a  dishonoured  bill  seldom  stands 
upon  his  legal  rights;  he  settles  as  speedily  as  possible  upon 
the  best  terms  he  can,  and  congratulates  himself  that  he 
has  escaped  total  loss.  What  then  shall  we  say  of  a  law 
that  bears  hard  only  upon  honesty ;  of  a  penalty  against 
fraud  that  is  actually  paid  only  by  the  upright  and  fair 
dealer?  The  question  is  not  whether  fraud  ought  to  pay 
a  penalty,  but  whether  a  law  should  be  perpetuated  which 
lets  the  fraudulent  slip  through,  and  catches  only  the  hon¬ 
est  and  the  unfortunate.  That  this  is  the  operation  of  the 
law,  whenever  the  question  of  damages  arises,  we  appeal 
to  every  merchant.  Let  us  then  no  longer  hear  it  advocat¬ 
ed  for  its  penalty.  The  law  punishes  no  man  for  the  honest 
hazards  of  his  trade  ;  it  demands  an  equivalent ,  but  it  never 
exacts  a  fine . 

Thus,  then,  it  appears  that  the  present  law  of  damages 
fails  in  all  its  objects.  Instead  of  excluding  questionable 
bills,  it  serves  to  give  them  credit  in  the  market.  Instead 
of  remuneration,  it  is  guilty  of  continual  injustice;  and 
the  penalty  it  levies  is  upon  misfortune,  and  not  upon  fraud. 
Shall  such  a  law  be  perpetuated  ?  But  it  may  be  replied, 
that  greater  evils  would  attend  its  abrogation.  This  opens 
a  new  question. 

IV.  What  are  the  objections  to  the  abolition  of  damages'? 
The  objection  first  urged,  is  generally  the  danger  of  de¬ 
parting  from  old  usage.  Damages  are  the  established  sys¬ 
tem  under  which  our  commerce  has  grown  up  and  flou¬ 
rished  ;  and  that  to  an  extent  which  has  made  it  the  admi¬ 
ration  or  envy  of  the  world.  Whatever,  therefore,  may 
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|)e  the  evil  of  damages,  they  have  been,  as  experience 
proves,  no  sensible  impediment  to  national  prosperity. 
Why  then,  it  is  urged,  should  we  incur  the  dangers  of  a 
new  and  untried  system?  But  this  is  an  argument  that 
proves  too  much  ;  for  what  established  evil  is  there  that  it 
would  not  uphold?  It  is  the  burthen  against  reform  in 
every  age  and  nation.  Suppose  it  to  have  been  urged  in 
1776  against  the  declaration  of  national  independence, 
would  it  not  have  been  equally  conclusive?  The  colonies 
had  long  flourished  under  British  dominion ;  they  had 
grown  rich  under  a  colonial  monopoly  ;  why  try  the  un¬ 
known  evils  of  a  revolution?  So,  now,  commerce  has 
thriven  under  much  needless  legislation ;  why  then  disturb 
it?  But  what  a  burthen  of  unwise  laws  would  this  prin¬ 
ciple  have  entailed  upon  us;  monopolies  in  every  trade, 
and  penal  laws  in  every  transaction  !  But  it  is  an  argu¬ 
ment  foreign  to  all  reason ;  it  is  powerful  only  in  propor¬ 
tion  to  men’s  ignorance.  There  is  no  improvement  in 
arts,  science,  or  government,  which  does  not  violate  it.  As 
times  change,  so  must  laws  ;  otherwise  the  very  wisdom  of 
our  ancestors  becomes  our  folly,  by  adhering  to  regula¬ 
tions  after  their  necessity  is  gone  by.  This,  true  of  all 
countries,  is  peculiarly  so  of  our  own ;  for  we  are  a  peo¬ 
ple  of  unprecedented  advancement.  Years  with  us  are 
doing  the  work  of  centuries.  Shall  not  then  the  regula¬ 
tions  of  our  commerce  be  accommodated  to  its  progress? 
And  what  likelihood  is  there  that  the  same  arbitrary  system 
should  be  best  suited  both  to  the  condition  of  poor  depen¬ 
dent  colonists,  and  to  that  of  a  great,  independent,  commer¬ 
cial  nation  ? 

If  then  the  law  be  a  wise  one,  let  it  stand  upon  its  me¬ 
rits,  and  not  seek  shelter  under  a  principle  that  would  con¬ 
secrate  every  error  and  make  old  evils  permanent. 
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But  further,  the  free  system  proposed  is  not  a  new  one. 

It  is  no  untried  experiment  for  which  we  are  called  to  give 
up  our  colonial  usages.  It  has  already  been  shown  to  be  the 
universal  and  long  established  system  of  Europe  ;  it  has 
there  been  tried  for  centuries,  and  found  to  work  well. 
This  is  of  itself  sufficient  to  throw  the  burthen  of  proof  on 
those  who  would  oppose  its  introduction  here.  But  it  has 
even  higher  authority  in  its  favour :  it  is  leaving  things  to 
nature;  it  is  adopting  no  system,  but  only  trusting  in  this, 
as  we  do  in  all  other  cases  of  commercial  compact,  to  the 
guards  of  mutual  interest.  As  well  might  a  physician 
deem  it  a  dangerous  experiment  to  trust  the  stomach  with 
the  digestion  of  its  natural  food;  for  self-interest  is  to  the 
state  what  the  natural  appetite  is  to  man — commerce  fur¬ 
nishes  its  daily  food,  and  self-interest  regulates  with  the 
nicest  precision  for  a  healthy  circulation,  the  quantity, 
quality,  and  manner  of  its  distribution.  Now  as  we  trust 
the  stomach  till  it  goes  wrong,  so  let  us  trust  self-interest 
till  it  fails  to  regulate.  It  is  time  enough  to  provide  a  re¬ 
medy  when  the  evil  arises ;  to  prejudge  its  existence  by 
penal  laws,  is  as  wise  in  legislation  as  a  course  of  medicine 
would  be  to  a  man  in  health. 

A  second  objection  is,  that  this  free  system  will  not  an¬ 
swer  with  us ;  because  in  our  intercourse  with  Europe  there 
are  peculiarities  which  make  us  an  exception ;  such  as  these  : 
1.  The  nature  of  our  exports,  which  consist  almost  solely  of 
raw  produce;  2.  The  distance  by  which  we  are  separated 
from  Europe ;  3.  The  inferiority  of  our  capital ;  and,  4.  The 
uniformly  unfavourable  exchange  agffinst  us.  These,  it  is 
said,  all  draw  a  line  of  distinction  between  our  bill  business 
with  Europe  and  that  of  the  European  countries  with  each 
other.  To  judge  of  the  validity  of  these  reasons,  let  us 
look  at  a  London  price  current,  and  see  with  what  places  it 
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carries  on  this  system  of  free  reciprocal  exchange.  We 
take  one  at  random. 

London  Course  of  Exchange ,  Friday,  March  18, 1828. 
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Amsterdam,  2  M . 

. Cf.  12 

24 

Do.  short . 

19  4 

Rotterdam,  2  M . 

3 

Antwerp,  2  M . 

.  12 

3 

Hamburg,  24  M.  M.  Bo . 

.  13 

13 

Paris,  2  M . 

. .  25 

60 

Do.  short . . . 
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Bordeaux,  2  M . 

.  25 

65 

Frankfort,  o/M.  3  M . . 

St.  Petersburg,  3  Ms . 

.  10 

Vienna . . 

.  10 

2 

Trieste . . . 

.  10 

2 

Madrid,  effective . 

.  354 

Cadiz  do . . . 

.  35| 

Seville  do . 

.  351 

Bilboa  do . . 

.  351 

Gibraltar  do . 

. 46 

Leghorn  . . . 

.  48 

Genoa . . . 

.  25 

50 

V  enice . . 

.  46 

Naples . . . 

Palermo . . 

. 1174 

Lisbon . 

Porto . 

_ _  46 

Rio  Janeiro . . . . 

.  31 

Bahia . 

Calcutta . . . . 

To  this  long  list  may  be  farther  added  the  two  other 
Indian  presidencies  of  Bombay  and  Madras,  and  the  minor 
European  towns  of  Altona,  Bilboa,  Malta,  Dantzic,  &c. 

Now  from  this  enumeration  it  would  appear  that  these 
alleged  difficulties  are  not  peculiar  to  our  country,  and 
therefore  can  be  no  bar  to  the  existence  of  a  reciprocal  ex¬ 
change  :  for,  first,  if  the  nature  of  our  exports  be  the  objec¬ 
tion,  the  same  exists  in  the  case  of  St.  Petersburg,  the  ports 
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of  the  Baltic,  and  of  South  America;  or,  secondly,  if  dis¬ 
tance  be  urged,  New-York  is  nearer  to  London  than  Cal¬ 
cutta,  Bombay,  Madras,  Rio,  Bahia,  Buenos  Ayres,  &c., 
and  many  parts  of  the  Mediterranean  ;  or,  thirdly ,  if  it  be 
put  on  the  vast  preponderance  of  British  capital,  how  hap¬ 
pens  it  that  that  cause  is  inoperative  in  the  case  of  the  nu¬ 
merous  petty  towns  both  in  Europe  and  elsewhere,  with 
which  it  is  established  ?  and,  lastly,  an  unfavourable  rate  of 
exchange  exists  permanently  against  Cadiz,  Lisbon,  Rio 
Janeiro,  and  many  other  places,  to  a  degree  greater  than 
against  us,  without  being  any  bar  to  a  re-exchange. 

These  causes  may,  therefore,  be  concluded  inoperative ; 
and  to  show  that  all  minor  differences  in  the  form  and  set¬ 
tlement  of  bills  are  equally  so,  it  may  be  added,  that  the 
usance  and  days  of  grace  for  bills  drawn  by  London  on 
these  places  differ  most  widely  ;  drafts  on  some  being  made 
payable  so  many  days  or  months  after  date ;  in  others,  after 
sight;  in  others,  again,  after  acceptance;  and  the  days  of 
grace  varying  from  0  to  30  days.  Nor  is  the  same  rule 
followed  in  the  exchange  and  re-exchange.  Thus  London 
draws  on  Bengal,  Madras,  and  Bombay  at  60  and  90  days 
sight,  while  their  bills  in  London  are  at  6,  9,  and  12 
months.  But  none  of  these  peculiarities  affect  the  princi¬ 
ple  ;  they  only  modify  the  price  of  bills  by  the  premium  of 
delay  or  risk. 

A  third  objection,  and  the  one  most  relied  upon,  is  the 
following,  viz.  that  if  the  penalty  on  protested  bills  were 
removed,  the  practice  of  drawing  without  funds  would  im¬ 
mediately  be  resorted  to  as  the  readiest  means  of  raising 
money — a  practice  that  would  operate  to  the  injury  of  the 
remitter  and  the  disgrace  of  our  commercial  character. 
If  by  the  practice  here  referred  to,  it  be  meant  that  mer¬ 
chants  would  draw  fraudulently ,  without  either  funds  or 
credit  to  meet  their  bills,  it  may  be  confidently  replied,  that 
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whoever  is  prepared  to  take  that  desperate  step  will  not 
be  deterred  by  the  apprehension  of  damages.  He  who 
has  thus  set  public  opinion  at  defiance,  is  beyond  the  ope¬ 
ration  of  a  ten  per  cent,  penalty.  But  it  may  be  further 
demanded,  why  has  not  this  evil  been  felt  in  Europe  ?  the 
opposite  result,  it  is  well  known,  there  prevails.  A  bill  of 
exchange  has  there  passed  into  a  by-word  for  certain  secu¬ 
rity.  The  dishonour  of  a  foreign  bill  is  there  a  circum¬ 
stance  of  the  very  rarest  occurrence.  A  London  merchant 
recently  observed  to  the  writer,  that  within  his  experience 
he  had  never  seen  one.  Being  backed  by  no  damages, 
bills  in  Europe  have  become  a  matter  of  perfect  good 
faith,  and  thus  acquired  a  character  of  sacredness  which 
has  proved  their  best  security;  unprofaned  by  the  touch  of 
the  law,  they  stand  as  tests  of  commercial  honour,  and  loss 
of  character  is  their  all-sufficient  penalty. 

But  this  danger  would  be  further  guarded  against  by  the 
increased  caution  of  purchasers,  who,  having  nothing  but 
character  to  look  to,  would  canvass  it  more  thorough¬ 
ly.  Even  as  it  is,  the  power  of  selling  foreign  bills  is 
the  nicest  criterion  of  commercial  credit.  It  is  the  mark 
of  confidence  last  given  in  the  market ;  and  certainly  would 
not  be  sooner  given  by  the  penalty  being  withdrawn.  The 
market  of  bills,  as  before  observed,  is  regulated  by  the 
buyers.  It  is  true,  any  man  may  draw,  but  then  no  man 
can  sell  beyond  what  the  buyers  will  purchase.  It  is 
evident,  therefore,  that  whatever  adds  to  their  caution  will 
add  proportionably  to  the  solidity  of  bills. 

But  this  objection  may  bear  another  meaning.  If,  by  the 
unfounded  drafts  that  would  arise  upon  diminishing  the  re¬ 
sponsibility  of  the  drawer,  be  meant  the  practice  of  draw¬ 
ing  and  re-drawing  with  a  correspondent,  the  answer  is, 
that  the  law  of  damages  is  no  bar  to  such  a  transaction ; 
or  if  it  were,  that  it  is  a  practice  which  hurts  none  but 
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those  who  enter  into  it,  and  therefore  could  not  be  frequent. 
Such  bills  are  but  a  round-about  way  of  borrowing  money, 
and  that  the  most  expensive.  Thus,  A  in  New-York 
draws  on  B  in  London,  who  honours  his  bill,  and  places 
himself  in  funds  by  re-drawing  on  A.  If  the  money  is 
wanted  for  a  longer  time,  A  again  values  on  B,  and  B 
upon  A,  and  thus  the  game  may  be  kept  up  so  long  as  their 
mutual  credit  stands  good  :  the  amount  growing  at  every 
turn  with  the  commission  and  charges,  till  finally  settled 
by  A,  each  set  of  bills  extinguishing  the  preceding,  and 
the  whole  operation  being  but  a  circuitous  and  expensive 
process  for  A  to  place  himself  in  funds  till  the  re-draft  be¬ 
comes  due.  But  in  all  this  A  is  the  greatest  sufferer. 
What  with  interest,  commission,  postage,  &c.,  he  has 
probably  paid  twice  as  much  for  the  money  as  he  would 
have  done  for  a  direct  loan ;  and  that  too  unnecessarily, 
since  less  credit  would  have  sufficed  to  borrow  the  money 
at  home  than  to  sustain  such  a  transaction.  And  when  to  all 
this  is  added  the  loss  of  character,  which  follows  such  under¬ 
hand  dealing,  it  is  obvious  that  the  practice  of  fictitious  drafts 
never  can  grow  into  an  evil.  Supposing  such  bills  to  be 
finally  paid,  they  hurt  no  one  but  the  borrower.  To  the 
public  they  are  a  matter  of  indifference ;  since,  as  they  mu¬ 
tually  balance  and  extinguish  each  other,  they  can  have  no 
influence  on  the  rate  of  exchange,  or  the  price  of  real  bills. 

Thus  then  it  appears  that  the  objections  of  the  anti-abo¬ 
litionists  are  founded  on  imaginary  dangers.  The  expe¬ 
rience  of  Europe  shows  them  to  be  so  ;  the  nature  of  things 
shows  that  they  must  be  so.  To  this  general  reasoning 
may  be  added  the  results  of  our  own  experience  ;  at  least 
so  far  as  we  can  be  said  to  have  any  on  the  subject.  In 
Boston,  where  the  low  rate  of  damages  has  rendered  the 
law  comparatively  nugatory,  the  damages  not  exceeding  the 
premium  of  re-exchange,  none  of  these  dreaded  evils  have 
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been  felt.  On  the  contrary,  the  reverse  has  been  seen  to 
be  the  result— greater  solidity  in  bills,  and  greater  integrity 
in  the  whole  transaction.  This  proposition  established, 
naturally  leads  to  the  question  that  follows  :  viz. 

V.  What  system  of  adjustment  would  grow  up  in  its 
steads  The  answer  is,  the  same  system  as  that  established 
in  Europe — a  course  of  reciprocal  exchange.  The  dis¬ 
honoured  bill  would  be  made  good  by  a  re-draft  on  the  en¬ 
dorser,  or  enclosed  for  collection  to  a  correspondent, 
with  an  account  specifying  the  rate  of  exchange,  charges  of 
protest,  &c.  But  to  this  it  may  be  objected  that  as  the  re¬ 
draft  is  a  voluntary  act  on  the  part  of  the  foreign  mer¬ 
chant,  it  does  not  lie  with  us  to  force  it.  The  answer 
is,  that  wre  must  trust  to  the  operation  of  self-interest, 
which  will  lead  the  foreign  merchant  in  our  case  as  it  has 
done  in  all  others,  to  the  establishment  of  the  practice.  As 
soon  as  arbitrary  damages  are  done  away,  a  re-draft  be¬ 
comes,  supposing  sufficient  credit,  the  most  obvious,  simple, 
and  direct  method  of  adjustment,  attended  with  the  least 
delay,  and  in  an  equal  market,  with  the  greatest  profit.  We 
may  therefore  conclude  that  it  will  be  resorted  to. 

Thus,  A  of  New-York,  having  bought  B’s  bill,  remits 
it  to  his  correspondent  C  of  London.  The  bill  being  pro¬ 
tested  for  non-payment,  C  values  upon  the  remitter  for  an 
amount,  which  sold  in  the  London  market,  will  make  him 
good  in  principal,  interest,  and  charges,  enclosing  at  the 
same  time  the  original  bill  with  protest,  to  his  New- 
York  correspondent,  who  indemnifies  himself,  by  calling  on 
B,  the  drawer.  Now  on  this  statement  three  questions  arise  : 
1.  How  do  we  know  that  C  will  become  responsible  by 
drawing  a  bill  ?  2.  If  he  draw,  who  will  purchase?  3.  By 
what  penalty  will  the  payment  be  enforced  on  B,  the  drawer  ? 

Now,  whether  C  will  sell  a  bill  depends  upon  the  follow¬ 
ing  circumstances :  If  the  bill  be  a  remittance  due  to 
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himself,  he  will  unquestionably  draw,  and  probably  sell  his 
bill  ;  for  in  so  doing  he  undertakes  no  new  responsibility. 
If  the  endorser  or  drawer  on  whom  he  values  be  good, 
his  bill  is  good,  and  he  enjoys  the  advantage  of  being 
placed  at  once  in  funds,  instead  of  a  delay  of  at  least  four 
months,  until  the  protested  bill  could  be  returned  and  re¬ 
placed.  If  the  names  be  suspicious  he  will  draw  and  remit  for 
collection  ;  but  if  the  bill  be  for  the  benefit  of  the  New-York 
remitter,  to  make  good  his  foreign  orders,  or  in  any  other 
way  to  be  paid  into  the  hands  of  third  persons,  it  is  a  ques¬ 
tion  of  circumstances  whether  the  London  merchant  will 
sell  his  own  bill  for  the  benefit  of  his  New-York  corres¬ 
pondent.  This  will  depend  upon  the  credit  of  the  remit¬ 
ter.  But  even  supposing  he  should  not,  the  remitter  will 
be  no  worse  off  than  at  present.  His  bill,  as  now,  will  be 
returned  to  him  with  the  notarial  and  other  charges,  and 
the  rate  of  New-York  bills  in  the  London  market  on  the 
day  of  protest,  and  this  will  be  settled  between  him  and  the 
drawer  here.  But  the  natural  course  of  business  will  be 
for  his  London  correspondent  to  re-draw  ;  and  whatever 
difficulties  may  at  first  impede,  they  will  unquestionably  soon 
be  removed  by  the  competition  of  foreign  merchants  for 
American  business,  and  the  interest  of  capitalists,  buying 
whenever  they  can  make  a  profit.  The  re-draft  will  be  a 
convenience  to  the  New-York  remitter  ;  therefore  his  Lon¬ 
don  correspondent  will  go  as  far  as  he  can  in  prudence  to 
oblige  him  and  secure  his  custom.  Again,  it  will  be  a 
money-making  operation  for  the  London  merchant :  he 
charges  his  commission  upon  it :  the  only  objection, 
therefore,  to  his  doing  it,  will  be  the  doubtful  credit  of  the 
remitter.  But  when  the  interests  of  both  parties  concur  in 
the  transaction,  means  will  soon  be  found  to  remove  this 
difficulty.  This  may  be  done  in  various  ways,  either  by 
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remitting  through  the  hands  of  well  known  houses,  or 
through  the  United  States  bank;  or  obtaining  from  one  or 
the  other  a  guarantee  of  the  remitted  bills.  In  some  such 
way,  and  practice  will  determine  the  most  convenient, 
sufficient  credit  will  soon  be  given  to  bills  to  justify  a  re¬ 
draft,  and  the  establishment  of  a  reciprocal  exchange  be¬ 
tween  this  country  and  Europe,  which,  once  entered  upon, 
will  soon  become  general  through  the  mutual  advantages 
that  will  be  found  to  flow  from  it. 

Where  want  of  credit  is  the  onlv  obstacle,  it  is  idle  to 
say  that  in  such  a  case  as  ours  it  cannot  be  overcome.  A 
country  with  an  export  trade  of  eighty  millions  of  dollars 
cannot  want  the  materiel  of  credit.  If  we  demand  it  in  the 
course  of  business,  it  is  what  economists  term  an  effective 
demand,  which  will  create  what  it  calls  for.  The  forms  of 
it  indeed  may  vary  ;  and  some  time  may  pass  before  the 
most  convenient  and  profitable  mode  of  a  re-exchange  is 
ascertained ;  but  self-interest,  and  the  competition  of  ca¬ 
pitalists  will  soon  determine  it. 

The  most  probable  channel  for  bills,  in  the  course  of 
time,  will  be  the  establishment  of  a  class  of  bill  merchants  ; 
men  devoted  to  the  business  of  foreign  exchanges,  such  as 
are  found  in  the  great  commercial  cities  of  Europe.  Such 
men,  acquiring  confidence  at  home  by  their  wealth  and  cha¬ 
racter,  will  become  known  abroad  by  the  extent  of  their 
dealings,  and  carrying  on  their  operations  through  their 
own  branches  or  associated  houses  in  Europe,  the  question 
of  credit  will  then  cease  to  arise  ;  the  reciprocal  exchanges 
of  the  two  countries  will  be  but  the  Dr.  and  Cr.  sides  of 
the  same  account,  and  merchants  will  draw  from  either  side 
of  the  Atlantic,  according  to  the  market,  with  a  reciprocity 
both  of  risk  and  profit.  Nor  need  the  rise  of  such  a  class  of 
men  be  looked  upon  with  jealousy  by  those  who  are  in  the 
habit  of  selling  their  own  bills ;  since  they  will  neither 
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raise  nor  lower  their  price,  but  simply  determine  more 
accurately  what  that  price  should  be.  They  will  be  com¬ 
posed  of  two  parties,  whose  interests,  like  those  of  all  other 
buyers  and  sellers,  are  opposite;  viz.  the  drawers  of  bills 
and  the  remitters  of  bills.  These  meeting  together  in  the 
place  of  business,  as  they  do  in  London  in  a  particular 
part  of  the  Royal  Exchange,  with  exchange  brokers  to 
bring  the  parties  together,  will  ascertain  the  state  of  the 
market,  and  the  price  of  the  day  will  be  the  result  of  the 
contending  wants  and  offers. 

Such  a  class  is,  in  short,  but  one  ofthe  subdivisions  ofcom- 
mercial  labour,  w  hich  w  ill  come  only  when  it  is  demanded, 
and  then  bring  its  own  profit  with  it,  just  as  the  business  of 
the  broker,  the  jobber,  and  the  commission  merchant  have 
been  gradually  separated  from  that  of  the  importer.  So 
will  it  be  with  bills  and  bill  merchants.  It  has,  however, 
been  objected,  that  men  of  limited  capital  will  be  injured 
by  the  change;  that  they  will  not  be  able  to  sell  their  bills. 
But  this  result  may  be  doubted.  If  worthy  of  confidence, 
they  will  be  able  to  guaranty  their  bills  at  a  less  premium 
than  w  hat  they  now  suffer  from  competition  of  better  bills, 
and  at  any  rate  they  will  always  have  it  in  their  power, 
however  unknown  themselves,  to  order  their  own  remit¬ 
tances.  This  they  cannot  now  do,  but  must  sell  their  bill 
at  any  sacrifice  to  obtain  their  funds. 

2.  But  it  has  been  asked,  supposing  bills  are  drawn  in 
London  on  this  country,  wdio  will  purchase  them  ?  What 
object  can  a  London  merchant  have  in  placing  his  funds 
here  ?  The  objection  goes  upon  a  false  view  of  the  nature 
of  exchanges.  So  far  as  exchange  is  the  settlement  of  the 
mutual  debts  of  tw’o  nations,  there  is  no  such  thing  as  a 
transfer  of  funds  from  one  country  to  the  other — it  is  simply 
a  transfer  from  hand  to  hand,  and  the  operation  is  precise¬ 
ly  the  same  whether  the  order  directing  this  transfer  emanate 
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from  the  creditor  on  one  side  of  the  Atlantic  or  the  other. 

Thus  A  of  New-York  is  indebted  to  B  of  London,  and  C 

of  London  in  the  same  amount  to  D  of  New-York.  Now. 

* 

except  in  so  far  as  custom  has  determined  it,  it  is  a  matter 
of  indifference  whether  D  of  New-York  draw  upon  C  the 
bill,  and  sell  to  A  ;  or  B  of  London  draw  upon  A,  and  sell 
to  C.  In  both  cases  the  mutual  debts  are  equally  settled ; 
so  that  in  the  nature  of  things  there  must  be  a  demand  in 
London  for  bills  on  New-York  to  the  amount  of  the  trade 
that  is  settled  between  them. 

But  again,  this  objection  forgets  the  other  object  and 
operation  of  exchange,  viz.  that  of  regulating  the  currency 
of  all  commercial  nations.  To  the  question,  therefore, 
what  London  merchant  wants  his  funds  in  New-York? 
The  answer  is — every  capitalist,  provided  the  bills  can  be 
bought  at  price  which  will  turn  them  to  profit.  If  bills 
on  New-York  fall  so  low  in  the  London  market  as  that 
the  specie  obtained  for  them  here  will  pay  a  profit  in  being 
sent  to  Europe,  the  purchase  of  the  bill  becomes  a  pro¬ 
fitable  speculation,  and  every  capitalist  in  London  is  ready 
to  become  a  buyer.  This,  therefore,  would  constitute  their 
minimum  price;  they  could  not  fall  below  this  mark,  while 
their  maximum  would  be  fixed  by  the  profit  attending  a 
shipment  of  goods  to  this  country,  or  the  expense  of  re¬ 
mitting  bullion. 

This  demand  for  bills  on  New-York  would  probably 
never  equal  that  which  must  always  subsist  in  New-York 
for  bills  on  London,  because  the  latter  being  the  great 
banking  house  for  the  commercial  world,  all  funds  for  fo¬ 
reign  speculation  are  temporarily  located  there  :  this,  how¬ 
ever,  would  only  affect  the  price  of  bills,  not  the  principle 
of  reciprocal  exchange,  which  exists  as  we  have  seen  be¬ 
tween  London  and  many  other  cities,  to  which  it  stands  in 
the  same  relation  of  banker  as  it  does  to  us. 
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3.  As  to  the  last  question,  how  payment  shall  be  enforced 
against  the  drawer,  there  surely  can  be  no  difficulty.  In 
a  commercial  community,  credit  is  the  very  life-blood  of 
the  merchant.  His  refusal  would  be  his  death  blow. 
Such  it  is  in  Europe,  where  failure  to  settle  a  dis^- 
honoured  bill  is  recognised,  not  only  by  custom  but  law, 
as  an  act  of  bankruptcy,  and  legal  measures  forthwith 
grounded  upon  it. 

To  the  establishment  of  a  bill  market  in  London  on 
New-York,  we  may  fairly  conclude,  therefore,  no  natural 
imoediments  now  subsist.  What  were  such,  time  has  re- 
moved.  The  only  remaining  obstacles  are  those  of  our  own 
creating — arbitrary  law  and  old  custom.  Let  the  law  be 
abolished,  and  the  custom  will  soon  vanish  ;  mutual  interest 
will  quickly  introduce  mutual  confidence,  and  a  free,  equal, 
reciprocal  exchange  be  established  between  this  country 
and  all  the  great  emporiums  of  Europe. 

This  brings  us  to  our  closing  inquiry. 

VI.  Wliat  benefits  would  result  to  our  commerce  from 
such  a  state  of  things  ?  It  may  be  answered,  many  and 
most  important  ones. 

1.  In  the  case  of  dishonoured  bills  not  involving  fraud, 
it  would  give  an  equitable  remuneration  ;  it  would  inflict 
no  penalty  where  none  was  merited.  It  would  give  the  re¬ 
mitter  his  funds  where  they  are  wanted,  and  throw  upon  the 
drawer  only  the  necessary  expense  of  doing  so. 

Now  were  this  the  only  advantage  attending  the  system, 
it  would  be  worth  much.  It  is  no  small  benefit  to  do  away 
the  sense  of  injustice  from  the  minds  of  commercial  men, 
and  thereby  to  inspire  good  will  and  mutual  confidence;  to 
substitute  for  the  penalties  of  the  law,  honour,  good  faith, 
and  a  sense  of  natural  justice.  These  constitute  the  dig¬ 
nity  of  the  commercial  character,  and  contribute  largely 
to  the  peace  and  prosperity  of  the  mercantile  community; 
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since,  after  all  that  law  can  do,  it  is  upon  honourable  feel¬ 
ings  alone  that  all  fair  credit  is  founded,  and  the  commerce 
of  the  world  sustained. 

2.  But  the  plan  has  more  tangible  benefits  to  offer.  It 
would  have  an  immediate  favourable  influence  on  the  trade 
and  profits  of  the  country.  It  would  sensibly  lessen  the 
existing  risks  with  which  our  merchants  now  carry  on  a  Eu¬ 
ropean  trade.  As  that  trade  is  at  present  managed,  the  risks 
are  borne  almost  exclusively  by  the  American  merchants. 
Compare,  for  instance,  the  relative  situation  of  the  Ameri¬ 
can  and  European  importer  in  their  respective  countries. 
The  American  importer  begins  his  operation  by  providing 
funds  in  London  or  Paris  ;  this  he  does  by  purchasing  bills 
of  exchange,  which,  in  order  to  guard  against  disappoint¬ 
ment,  he  must  do  at  least  four  months  before  the  funds  are 
needed.  In  the  mean  time  they  liejn  the  hands  of  his  fo¬ 
reign  correspondent  at  a  rate  of  interest  less  than  one-half 
of  what  he  is  paying  here,  and  subject  of  course  to  all  the 
hazards  of  his  correspondent’s  solvency  and  integrity,  and 
with  a  charge  of  brokerage  more  than  twice  as  great  as  is 
paid  by  any  European.  If  he  pay  upon  shipment,  another 
month  intervenes  before  the  arrival  of  the  goods,  which 
are  thus  paid  for  five  months  before  being  received  ;  or  if 
he  buy  on  credit,  the  same  anticipation  of  the  date  must  be 
made  in  order  to  meet  his  payments.  Reverse  now  the 
picture.  The  European  merchant  at  Liverpool  or  Havre, 
when  he  wishes  to  import  from  America,  sends  over  not 
funds  but  a  bare  order  directing  purchases  of  rice,  cotton, 
or  tobacco  to  be  made  on  his  account,  and  upon  certain 
terms,  with  orders  to  draw  for  the  amount  at  60  days,  it 
being  understood  that  the  bills  are  to  be  accepted  on  the  re¬ 
ceipt  of  bills  of  lading,  or  advice  of  their  being  forward¬ 
ed.  The  American  merchant  buys,  ships,  and  draws  ac¬ 
cordingly.  If  the  bills  are  directly  remitted,  the  Liverpool 
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or  Havre  merchant  probably  hears  of  them  simultaneously 
with  the  arrival  of  his  cotton  or  other  produce,  and  as  they 
have  60  days  to  run,  he  is  perhaps  in  funds  by  sales  before 
their  maturity,  or  can  place  himself  so  by  means  of  hypo- 
thecation. 

If,  again,  the  bills  are  drawn  in  the  South,  and  come  to 
the  North  for  a  market,  a  still  longer  period  elapses  before 
the  foreigner  is  called  upon  to  pay  any  thing  beyond  mere 
freight  and  charges.  Now  in  this  operation,  up  to  the  actual 
payment  of  the  bills,  whose  funds  have  been  employed, 
and  at  whose  risk  ?  The  American  merchant  who  pur¬ 
chased  the  bills  furnished  the  funds ;  the  American  mer¬ 
chant  who  drew  them  is  the  bearer  of  the  risk,  while  the 
English  importer,  who  neither  supplied  the  one  nor  bears 
the  other,  is  he  for  whose  benefit  the  whole  operation  is  con¬ 
ducted.  Nor  is  this  risk  a  nominal  one.  If  the  foreigner 
fail  before  the  maturity  of  the  bills  drawn  upon  him,  they 
are  returned  upon  the  American  drawer  with  a  claim  of 
damages,  while  the  shipment  against  which  they  were  drawn 
goes  to  increase  the  dividends  of  the  European  bankrupt. 
If  prices  fall,  and  the  speculation  turns  out  a  losing  one, 
some  flaw  is  easily  found  in  the  acts  of  the  American  house, 
as  not  conforming  to  instructions  ;  and  the  greater  the  loss 
the  greater  the  danger  of  this  prevarication.  In  this  case 
also  the  bills  are  returned  upon  the  American  merchant 
protested,  and  his  only  remedy  lies  in  a  chancery  suit, 
which  outlives  his  fortune,  or  perhaps  his  life,  and  is  trans¬ 
ferred  to  his  creditors,  or  descends  to  his  children. 

Of  the  truth  of  this  picture,  the  year  1825  furnishes  a 
memorable  proof.  In  that  year,  many  houses  in  Liver¬ 
pool,  with  a  very  limited,  and  in  some  instances  a  mere 
nominal  capital,  were  enabled  through  the  facilities  thus 
offered,  to  become  the  holders  of  American  property  to  the 
amount  of  at  least  a  million  of  dollars;  and  when 
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by  their  own  imprudent  speculations  they  had  become 
bankrupt,  the  bills  drawn  against  these  shipments  or 
consignments  were  suffered  to  return  protested.  For 
this,  a  dividend  from  the  bankrupt’s  estate  is  all  the 
American  receives.  Many  claims  of  that  year  are  still 
unsettled,  and  from  many  the  dividend  has  turned  out  little 
more  than  nominal;  while  to  this  is  to  be  added  the  further 
injustice  of  excluding  from  the  account  of  the  American 
creditor,  in  calculating  his  dividend,  all  charge  of  the  da¬ 
mages  he  has  actually  paid  on  bills  which  were  drawn  by 
order  of  his  English  correspondent,  and  protested  through 
his  bankruptcy. 

How  then  do  these  opposite  accounts  stand  .?  Accord¬ 
ing  to  the  rule  of  equity  and  the  natural  reciprocity  of 
trade,  they  ought  to  balance  one  another.  But  w7hat  is 
the  fact  ? 


The  American  merchant  import¬ 
ing  from  Europe. 

Paying  for  goods  on  shipment, 
lies  out  of  his  capital  five  months 
before  he  receives  them. 

Draws  all  the  bills  and  runs  all 
the  risk  of  their  goodness. 

Makes  all  the  advances  both  for 
his  own  and  the  European’s  ac¬ 
count,  running  the  risk  of  corres¬ 
pondent’s  character  and  solvency. 

In  case  of  dispute,  is  thrown  into 
chancery  for  redress  in  a  foreign 
country,  a  suit  which  his  antagonist 
defends  with  the  very  funds  in  ques¬ 
tion. 


The  European  merchant  import¬ 
ing  from  America. 

Needs  no  capital,  but  has  his  or¬ 
ders  in  hand  two  months  before  he 
is  called  upon  to  pay  for  them. 

Draws  no  bills,  and  pays  them 
only  when  they  are  perfectly  satis¬ 
factory. 

Makes  no  advances,  except  on 
value  either  in  hand  or  on  the  way, 
and  that  to  an  amount  which  al¬ 
ways  leaves  him  secure. 

In  case  of  dispute  or  bankruptcy?, 
defends  with  the  stake  in  his  own 
hands  and  in  his  own  courts,  the 
rules  of  which  reject  all  remunera¬ 
tion  for  the  penal  damages  actually 
paid. 


The  cause  of  this  inequality  is  the  want  of  a  reci¬ 
procal  exchange.  So  long  as  all  bills  are  drawn  in 
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America,  so  long  must  the  risk  and  the  advance  of  the  trade, 
which  ought  to  be  shared  between  the  two  countries,  rest 
exclusively  or  nearly  so  on  the  American  merchant.  It  is 

V  %/ 

an  evil  which  can  be  removed  onl}7  by  a  course  of  exchange. 
This,  and  this  alone,  can  place  American  capital  and  en¬ 
terprise  on  an  equitable  level  with  that,  of  Europe,  and 
give  to  our  merchants  that  which  they  have  now  from  their 
wealth  and  character  a  right  to  demand  from  the  proudest 
of  commercial  nations,  viz.  to  be  treated  and  trusted  as 
equals,  and  in  whatever  trade  they  carry  on,  to  share  reci¬ 
procal  benefits,  and  bear  but  their  own  part  of  the  bur¬ 
den. 

3.  A  course  of  exchange  would  greatly  economize  the 
active  commercial  capital  of  our  country.  This  it  would 
do  in  various  ways,  by  the  substitution  of  credit  for  funds 
in  our  regular  importations,  by  allowing  our  merchants 
to  be  drawn  upon  from  Europe,  instead  of  anticipating 
their  payments,  as  they  are  now  forced  to  do  by  several 
months,  by  bringing  into  active  operation  the  large  ba¬ 
lances  of  American  capital  now  lying  comparatively  dead 
in  the  hands  of  European  correspondents;  and  finally,  by 
demanding  from  the  foreign  merchant,  in  his  portion  of 
the  trade,  corresponding  advances  to  our  own.  The  ope¬ 
ration  of  this  latter  check  would  also  be  to  lessen  the 
amount  of  importations  now  done  on  foreign  account,  and 
which,  through  the  facilities  given  by  our  present  mode  of 
doing  business,  are  maintained  by  credit  alone. 

The  amount  of  premiums  and  commissions  annually 
saved,  would  be  a  large  item,  probably  from  a  quarter  to 
half  a  million  of  dollars.  These  now  accrue  to  the  sole 
benefit  of  the  foreign  merchant,  but  would,  by  the  opera¬ 
tion  of  a  course  of  exchange,  be  shared  by  the  American 
capitalist.  The  importance  of  economizing  (hese  charges 
in  England  especially,  is  rendered  greater  from  the  fact 
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not  generally  known,  that  we  there  pay  more  than  double 
what  their  continental  correspondent  does ;  him  they  charge 
1-4  per  cent.,  while  the  London  bankers  generally,  and 
the  Liverpool  bankers  uniformly,  charge  their  American 
correspondent  1  per  cent,  on  all  drafts  and  payments. 

To  the  government  this  system  would  furnish  a  great 
convenience  in  its  foreign  disbursements.  Its  agents 
abroad  would  then  draw  and  sell,  instead  of  the  govern¬ 
ment  at  home  buying  and  remitting  bills,  with  both  risk 
and  loss  of  time.  To  American  citizens  also,  travelling, 
or  temporarily  resident  in  Europe,  it  would  furnish  facili¬ 
ties  in  commanding  funds,  the  want  of  which  is  now  se¬ 
verely  felt:  instead  of  uncertain  remittances,  on  which 
they  now  depend,  lying  idly  and  at  charges  in  the  hands 
of  a  London  or  Parisian  banker,  they  would  under  this 
new  system,  draw  at  the  time  and  to  the  amount  required. 

4.  A  course  of  exchange  would  tend  further  to  increase 
our  means,  by  making  our  larger  cities  the  depositories  of 
much  foreign  capital.  The  promptness  and  regularity  with 
which  foreigners  would  then  be  able,  by  means  of  a  bill, 
to  realize  their  dividends  of  stock,  proceeds  of  cargoes,  or 
funds  arising  from  whatever  source,  would  offer  additional 
inducements  to  those  already  existing  to  its  permanent 
investment  or  temporary  location  here.  Our  stocks  and 
other  public  securities  would  thus  be  brought  into  demand 
throughout  Europe,  and  even  our  real  property  rise  in  va¬ 
lue  under  the  operation  of  this  free  circulation.  Banks, 
private  bankers,  and  merchants,  would  thus,  we  have  every 
reason  to  believe,  become  the  holders  of  money,  merchan¬ 
dise,  and  securities  from  abroad,  to  an  amount  that  would 
add  sensibly  to  the  active  capital  of  our  country. 

5.  Not  only  would  a  course  of  exchange  operate  favoura¬ 
bly  on  our  trade  in  general,  but  to  some  parts  of  it  it  would 
give  peculiar  facilities  for  its  extension,  it  would  expedite 
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our  commercial  speculations  with  the  South  of  Europe, 
by  enabling  our  merchants  to  be  drawn  upon  direct  instead 
of  the  circuitous  and  expensive  process  of  establishing  pre¬ 
vious  funds  in  London.  It  would  extend  also  our  India 
and  China  trade,  by  giving  a  new  value  to  the  bills  drawn 
by  our  supercargoes  abroad.  These  are  generally  drawn 
on  London  at  six  months,  but  the  premium  paid  for  them  in 
India,  where  there  is  a  great  demand  for  such  remittances, 
is  lost  to  the  American  merchant,  through  the  necessity  of 
his  facing  them  at  maturity  by  bills  purchased  and  remitted 
from  this  country.  A  course  of  exchange  would  save  him 
from  this  necessity,  and  bring  them  to  be  paid  at  home. 

In  the  West  Indian  and  South  American  trade,  it  would 
constitute  the  ports  of  the  United  States  what  their  geo¬ 
graphical  position  seems  naturally  to  render  them — en¬ 
trepots  for  the  trade  of  the  South  with  Europe.  Aided  by 
the  facilities  of  a  free  warehousing  system,  the  produce  of 
South  America,  and  of  the  islands  in  its  way  to  Europe, 
would  wait  a  market  in  our  ports,  while  European  goods 
destined  for  Mexico  and  the  southern  continent,  would 
come  here,  as  to  the  great  continental  mart  of  America, 
either  to  find  a  market  or  to  be  made  up  in  assorted  car¬ 
goes,  the  proceeds  of  either  being  always  available  in  Lon¬ 
don  or  Havre  by  means  of  a  bill  on  the  United  States.  Of 
this  vast  amount  of  goods  and  produce,  we  would  naturally 
too  become  the  carriers,  and  thus  our  shipping  interests  be 
materially  benefited  by  the  freights. 

Becoming  thus  the  channel  of  foreign  trade,  our  cities 
would  also  become  the  channel  of  remittances ;  the  ex¬ 
changes  of  South  America  would  pass  through  our  hands  ; 
through  us  would  be  formed  the  circle  of  European  arbi¬ 
tration,  and  our  merchants  and  bankers  would  grow  rich 
upon  commisions  paid  by  foreign  capital.  By  degrees 
our  chief  cities  would  become  the  banking  houses  for 
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the  western  continent,  the  centres  of  their  money  opera¬ 
tions,  and  the  great  settling  houses  for  the  balances  of  the 
new  with  the  old  world. 

This  is  a  brilliant  picture — how  is  it  to  be  realized  ?  We 
answer,  by  freedom  from  needless  legislation.  Remove  all 
artificial  impediments;  and  time,  and  self-interest,  with  our 
natural  advantages,  will  do  the  rest. 


APPENDIX. 


As  the  foregoing  observations  may  fall  into  the  hands  of  some  not  fully 
conversant  with  the  subject  of  Bills  of  Exchange,  it  has  been  thought  expe¬ 
dient  to  add  to  them  the  following  exposition  of  their  nature  and  operations. 

A  Bill  of  Exchange  is  a  written  order  drawn  by  one  person  upon  a  distant 
correspondent,  in  favour  of  a  third  party,  by  means  of  which  reciprocal  and 
equal  debts  are  settled  without  the  necessity  of  remitting  specie.  Thus  A 
of  New-York  is  creditor  to  B  of  London  £1000,  for  cotton  shipped  per  or¬ 
der,  and  C  of  New-York,  debtor  to  D  of  London  £1000  for  goods  sent  out. 
Now,  both  these  debts  may  be  discharged  by  the  operation  of  a  single  bill. 
A  draws  for  this  sum  upon  B  and  sells  his  bill  to  C,  who  remits  it  in  pay¬ 
ment  to  his  creditor  D,  who  finally  receives  the  amount  when  due  from  B 
A  simple  transfer  of  debt  has  settled  all  their  claims.  Of  the  four  parties  who 
thus  exist  to  a  bill,  A  is  termed  the  Drawer,  B  the  Drawee ,  C  the  Remitter , 
and  D  the  Payee.  He  who  negotiates  a  bill  in  its  course  becomes  also  its  En¬ 
dorser;  the  possessor  of  a  bill  is  termed  the  Holder ;  he  who  presents  it,  the 
Presenter ;  and  the  Drawee,  or  other  person  accepting  it,  the  Acceptor.  If 
the  parties  to  the  bill  be  resident  in  the  same  country  it  is  termed  a  Home  or 
Inlajid  Bill ;  if  not,  a  Foreign  Bill  of  Exchange  ;  of  both,  the  principles  are 
the  same,  but  the  latter  is  more  complex,  by  involving  the  consideration  of  a 
different  coin  and  standard,  the  bill  being  bought  in  the  coin  of  one  country, 
and  paid  in  that  of  another.  Thus,  a  bill  on  England  is  bought  here  in  sil¬ 
ver,  and  paid  there  in  gold.  This  it  is  which  gives  to  the  subject  of  Exchange 
its  only  complexity. 

What  thus  settles  the  accounts  of  individuals  requires  only  extension  to 
liquidate  those  of  cities  and  nations.  So  far  as  debts  are  reciprocal  and  equal, 
they  are  liquidated  by  an  exchange  of  debtor  and  creditor  claims  between 
the  merchants  of  the  same  city  or  country ;  if  a  balance  remain  after  such 
exchange,  it  must  be  paid  either  by  a  remission  of  coin  or  bullion,  or  by  a 
transfer  of  funds  lying  in  some  third  place,  or  by  a  new  shipment  of  goods  or 
produce.  Of  these  three  modes,  payment  in  coin  is  the  one  last  resorted  to, 
as  being  attended  in  general  with  the  heaviest  cost,  and  gone  into  only  when 
it  becomes  necessary  to  alter  the  value  of  money  itself. 

Price  of  Bills.  The  value  of  these  drafts  depends  like  that  of  any  thing 
else  in  market,  upon  the  supply  compared  with  the  demand.'  A  competition 
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among  the  buyers  will  cause  their  price  to  rise  ;  among  sellers,  will  cause  it 
to  fall ;  or  if  the  demand  and  offer  be  equal,  the  price  will  be  at  par,  i.  e. 
money  will  be  worth  as  much  in  the  one  place  as  in  the  other ;  this  consti¬ 
tutes  the  par  or  equal  value,  to  which  the  price  of  bills  is  ordinarily  referred. 

Like  all  other  prices,  that  of  bills  has  its  limits  of  oscillation,  beyond  which 
it  cannot  go,  without  creating  a  reaction,  which  immediately  brings  it  back. 
Their  maximum  is  thus  found.  Bills  are  a  substitute  for  the  remitting  of  coin, 
or  a  shipment  of  corresponding  value ;  he  who  buys  a  bill,  therefore,  will  not 
pay  for  it  a  premium  which  goes  beyond  the  actual  cost  which  attends  that 
operation  for  which  it  is  a  substitute.  If  the  price  of  bills  come  up  to  this 
limit,  it  is  a  matter  of  indifference  to  the  remitter,  whether  he  buy  a  bill,  or 
provide  funds  by  a  shipment.  If  their  price  rise  above  this  limit,  it  is  no 
longer  a  matter  of  indifference  ;  he  will  ship  and  not  buy  ;  and  as  the  same 
state  of  things  will  make  the  drawing  of  bills  a  money-making  operation, 
bills  will  be  drawn  against  shipments,  or  upon  credit,  and  thus  the  sellers  in 
the  market  increased  at  the  very  moment  that  the  buyers  are  diminished : 
thus  will  the  price  of  bills  be  brought  down.  The  minimum  of  bills  is  deter¬ 
mined  by  the  reverse  of  this  operation.  The  owner  of  funds  abroad  will 
continue  to  draw  only  so  long  as  it  is  the  most  profitable  disposal  of  them ; 
to  him,  as  to  the  remitter,  the  bill  is  but  a  substitute  for  a  circuitous  transac¬ 
tion  ;  he  may  command  his  funds  by  ordering  a  remittance  in  bullion  or 
goods,  and  this  he  will  do  so  soon  as  bills  fall  so  low  as  to  make  the  remit¬ 
tance  the  more  profitable  transaction;  thus,  the  sellers  of  bills  will  be  dimi¬ 
nished  in  the  market,  while  the  low  price  of  bills  becoming  a  bounty  on  im¬ 
portation,  the  demand  for  them  will  be  proportionately  increased,  and  their 
price  rise  accordingly.  The  range  in  the  price  of  bills  is  therefore  thus  limit¬ 
ed  :  the  cost  of  their  production  is  the  expense  of  sending  money  or  commo¬ 
dities  abroad ;  this  is  their  maximum :  while  the  greatest  sacrifice  the  seller 
will  submit  to  is  the  expense  of  bringing  them  home ;  this  is  their  minimum. 
Between  these  extremes  their  market  price  is  continually  fluctuating.  But, 
neither  are  their  extremes  permanent ;  they  have  a  greater  latitude  during 
war,  for  instance,  than  in  time  of  peace ;  whatever,  in  short,  adds  to  the  cost 
or  risk  of  actual  transportation  widens  proportionably  the  range  in  the  price 
of  bills ;  thus,  during  the  late  war  with  England,  bills  on  France  rose  10  per 
cent.,  and  on  England  still  higher,  owing  to  the  joint  operation  of  war  and  a 
depreciated  currency. 

Par  of  Exchange. — A  bill  of  exchange  is  bought  in  the  money  of  one  city 
or  country,  and  paid  for  in  that  of  another  ;  it  is  therefore  based  upon  the 
calculation  of  the  intrinsic  value  of  the  two  currencies.  If  they  be  the  same, 
as  in  the  case  of  all  domestic  bills,  the  par  of  exchange  is  obvious ;  so  many 
dollars  in  the  one  place  are  exchanged  for  an  equal  number  in  the  other: 
thus,  bills  are  at  par  between  Ncw-York  and  Boston,  when  a  draft  of  $1000 
here,  will  command  $1000  there,  with  allowance,  if  need  be,  for  interest. 
But  if  the  currency  be  different,  as  in  the  case  of  foreign  bills,  a  new 
calculation  is  necessarily  introduced ;  the  one  must  be  valued  in  terms 
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of  the  other.  If  both  be  gold,  or  both  silver,  this  calculation  is  compara¬ 
tively  simple ;  the  par  between  such  countries  consists  in  the  exchange  of  an 
equal  quantity  of  the  precious  metal  contained  in  their  respective  coins  :  thus, 
between  this  country  and  France,  the  real  par  of  exchange  isfr.  5  30-100  for 
the  dollar — i.  e.  there  is  an  equal  amount  of  pure  silver  in  both.  Between 
such  countries,  therefore,  there  subsists  a  natural  and  consequently  a  perma¬ 
nent  par,  towards  which  the  market  price  is  constantly  tending ;  but  when 
one  country  uses  gold,  and  the  other  silver  in  its  payments,  so  that  the  bill  is 
to  be  estimated  in  one  of  the  precious  metals,  and  paid  in  the  other,  as  is  the 
case  between  this  country  and  England,  a  further  and  nicer  calculation  be¬ 
comes  requisite ;  the  price  of  gold  in  the  market  becomes  a  new  element  in 
the  price  of  the  bill,  and  the  real  par  consists  in  the  purchase  of  so  much  gold  in 
the  foreign  market  as  would  there  exchange  for  the  amount  of  silver  here 
paid  for  it.  Now,  this  proportion  between  silver  and  gold  is  constantly  vary¬ 
ing  ;  it  is  no  doubt  permanently  regulated  by  the  comparative  cost  of  their 
production ;  but  as  this  allows  a  wide  range;  and  requires  a  long  period  of  time 
until  demand  can  regulate  supply,  their  comparative  value  in  the  market  may 
in  fact  be  taken  as  an  uncertain  and  varying  element  in  the  price  of  bills :  the 
result  is,  that  between  such  countries  there  can  be  no  permanent  natural  par ; 
a  commercial  par  there  is,  in  which  equal  values  are  given,  but  it  is  true  only 
for  a  short  period  of  time ;  it  fluctuates  with  every  change  in  either  of  the 
precious  metals :  hence  the  variation  that  gradually  arises  between  the  legal 
and  real  par  of  exchange  between  such  countries  as  attempt  to  fix  it  by  law, 
while  using  different  standards. 

Course  of  Exchange. — The  course  of  exchange  differs  from  the  par  of  ex¬ 
change  just  as  the  market  price  of  an  article  differs  from  its  natural  price — 
the  one  is  variable,  the  other  fixed.  The  par  of  exchange  is  a  calculation  of 
real  values:  while  the  course  of  exchange  often  confounds  what  is  real  with 
what  is  merely  nominal,  and  thus  leads  to  both  pre  udice  and  error.  Thus, 
the  quotation  may  show  exchange  to  be  against  a  country,  when  in  reality 
it  is  at  par,  or  even  perhaps  in  its  favour.  What  inference,  for  example,  can 
be  drawn  from  the  statement  that  exchange  with  London  is  10£  above  par ; 
that  such  a  premium  must  be  paid  for  bills?  Surely,  none  other  than  that  our 
exchanges  with  England  are  so  much  against  us,  and  that  consequently  we 
are  carrying  on  a  losing  trade.  To  avoid  erroneous  conclusions  in  this  mat¬ 
ter,  it  is  necessary  to  distinguish  between  th eReal,  Nominal,  and  Computed 

course  of  exchange. 

_  _  % 

1.  The  Real  Course  of  Exchange  depends  on  the  comparative  demand  and 
supply  of  bills  ;  or,  in  other  words,  upon  the  comparative  exports  and  imports 
of  the  country,  and  can  never  continue  to  exceed,  as  already  shown,  the  ex¬ 
pense  and  risk  of  remitting  specie,  which  expense  may  be  estimated,  in  the 
case  of  England,  including  interest,  at  about  1  or  1^  per  cent.  To  arrive  at 
the  knowledge  of  this  real  course  of  exchange  is  all  important  to  the  mer¬ 
chant,  since  it  marks  the  proportion  which  subsists  between  the  exports  and 
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imports  of  the  country,  and  constitutes  the  criterion  of  their  comparative 
profit ;  it  is,  in  short,  the  commercial  balance  which  ascertains,  by  its  rise 
or  fall,  into  which  scale  commercial  capital  should  be  thrown.  When  this 
is  at  par,  commercial  operations  are  governed  simply  by  a  reference  to  prices, 
but  so  soon  as  it  inclines  to  either  side,  it  becomes  a  new  determining  cause; 
with  every  rise,  it  adds  a  corresponding  profit  to  exportation,  the  premium 
on  the  bills  drawn  being  equivalent  to  a  bounty  on  the  shipment  made  ;  with 
every  fall,  the  profit  of  the  shipper  is  lessened,  and  a  corresponding  bounty 
given  to  the  importer.  Thus  it  is,  that  the  real  course  of  exchange  go¬ 
verns  commerce,  it  equalizes  imports  with  exports,  and  liquidates  debts  with 
foreign  nations ;  but  it  is  as  difficult  as  it  is  important  at  all  times  to  distin¬ 
guish  its  real  from  its  nominal  variations. 

2.  The  Nominal  Course  of  Exchange. — This  arises  from  a  difference  in  the 
intrinsic  value  of  the  respective  currencies,  in  one  of  which  the  bill  is  esti¬ 
mated,  and  in  the  other  paid.  To  the  variation  in  the  price  of  bills  from 
this  cause  there  is  no  certain  limit,  since  there  is  none  to  the  depreciation 
to  which  a  national  currency  may  be  reduced.  Thus,  it  fell  against  France 
during  the  period  of  her  Assignats,  to  3  and  400  per  cent. ;  the  same  took 
place  against  this  country,  when  a  bill  was  liable  to  be  paid  in  depreciated 
continental  money. 

The  causes  which  may  give  rise  to  an  inferior  currency,  and  thus  originate 
a  nominal  exchange  against  a  country,  are  as  follows : 

1.  The  comparative  natural  cheapness  in  them  of  the  precious  metals. — 
In  mining  countries,  and  those  which  lie  near  to  them,  gold  and  silver  are 
cheaper,  i.  e.  cost  less  to  obtain  them  than  they  do  in  countries  more  remote ; 
their  difference  of  value  is  the  cost  of  transportation.  Thus,  Spain  has  a 
nominal  exchange  against  her  in  Europe  of  near  3  per  cent. ;  Rio  Janeiro 
has  an  unfavourable  exchange  with  London  of  about  5  per  cent. ;  and  New- 
York,  which  is  a  great  entrepot  of  the  bullion  trade  with  Europe,  of  from  1 
to  2  per  cent.  In  all  these  cases,  the  cause  is  the  same,  and  the  exchange  but 
nominal.  Thus  silver  is  worth  less  in  Mexico  than  in  London,  simply  because 
it  costs  less:  ifit  cost  5  per  cent,  to  get  it  to  London,  $100  in  London  is  conse¬ 
quently  equivalent  to  $105  in  Mexico,  and  the  5  per  cent,  premium  paid  there 
for  a  bill  on  London,  is  consequently  but  the  par  value  of  that  bill,  supposing  it 
immediately  paid  in  London.  Hence,  it  would  appear,  1.  That  those  countries 
which  furnish,  or  forward  the  precious  metals,  must  have  an  apparent  unfa¬ 
vourable  exchange  with  those  that  receive  them  ;  2.  That  the  amount  of  such 
premium  is  the  expense  and  risk  of  remitting  them ;  and  3.  That  such  ex¬ 
change  is  altogether  nominal,  and  has  no  effect  on  the  real  exchanges  of  the 
country. 

2.  The  cheapening  of  the  currency  of  a  country,  by  degradation  of  the 
coin,  will  immediately  produce  a  nominal  exchange  against  it.  This  must  ne¬ 
cessarily  be  the  case,  for  the  foreigner  estimates  the  coin  only  as  gold  or  sil¬ 
ver  bullion.  [If  this,  therefore,  be  adulterated  25  per  cent.,  he  will  add  an  equal 
lamount  to  his  demand.  In  earlier  times,  this  was  a  common  resource  of  the 
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governments  of  Europe,  when  oppressed  by  debt ;  of  latter  years,  it  has 
been  abandoned,  from  a  conviction  of  its  inexpediency  as  well  as  its  injus¬ 
tice  :  a  modern  instance,  however,  may  be  found  in  the  government  of  Turkey, 
against  which  country  exchange  rose  100  per  cent,  immediately  upon  the 
reduction  of  the  piastre  to  one  half  its  former  value. 

3.  Another  cause  of  depreciation  in  the  currency  of  commercial  countries 
arises  from  the  overissues  ofbank  or  paper  money;  the  moment  this  takes  place, 
in  anyone  city  or  country,  exchange  rises  against  it,  and  that  for  the  same  rea¬ 
son  as  already  stated  in  the  case  of  adulteration,  viz :  that  the  money  of  that 
country  has  become  of  less  value.  The  proof  of  this  is  the  fact  that  it  will 
exchange  for  a  less  amount  than  before  of  any  commodity  in  market ;  in 
other  words,  all  prices  have  risen.  The  result  of  this  state  of  things  is  obvious : 
exports  thereby  are  checked,  imports  find  a  bounty  in  the  new  prices,  and 
bills  consequently  are  few  and  high  ;  and  while  this  state  of  things  continues, 
the  course  of  exchange  will  be  against  the  country  to  the  amount  of  the  de¬ 
preciation.  If  the  paper  be  redeemable,  this  unfavourable  exchange  is  soon 
corrected  ;  coin  is  demanded  for  paper,  shipped  to  a  better  market,  and  bills 
drawn  against  it ;  the  interest  of  the  banks  hastens  the  operation  of  the  cure  ; 
while  coin  is  shipped,  they  curtail  their  discounts.  The  result  is  evident ; 
money  rises  in  value,  prices  fall,  orders  are  lessened,  and  foreign  funds  cease 
to  be  in  demand ;  in  other  words,  exchange  ceases  to  be  unfavourable.  If,  on 
the  contrary,  the  paper  be  irredeemable,  as  it  became  in  England  by  the  Sus¬ 
pension  Act,  in  1797,  such  unfavourable  exchange  becomes  permanent,  limit¬ 
ed  only  by  the  amount  of  the  surplus ;  thus  it  varied  during  that  period, 
(1797  to  1817,)  from  5  up  to  30  per  cent,  against  England,  according  as  the 
fears  or  prudence  of  the  bank  directors  led  them  to  set  limits  to  their  issues, 
or  in  other  words,  to  their  unlimited  power  of  degrading  the  currency. 

The  same  result  was  evident  in  our  own  country  during  the  suspension  of 
cash  payments  in  1814  and  1815.  Boston,  which  alone  of  all  our  cities  main¬ 
tained  its  metallic  currency,  had  the  exchanges  universally  in  its  favour  ;  it 
was  against  New- York,  10  per  cent. ;  against  other  cities,  20,  and  even  as 
high  as  forty  per  cent.,  according  as  the  bills  upon  them  were  to  be  paid  in  a 
currency  more  or  less  depreciated.  This,  however,  in  all  these  cases,  from 
whatever  cause  arising,  was  but  a  nominal  exchange ;  thus,  at  that  very  time, 
New-York  was  carrying  on  with  Boston  a  most  profitable  trade,  and  England 
deriving  from  the  very  commerce  thus  apparently  ruinous,  the  means  of 
maintaining  her  largest  armaments,  and  the  most  expensive  contest  to  which 
she  had  ever  been  called.  The  real  evils  of  such  a  currency  are  felt  at  home, 
in  fluctuations  of  wealth,  uncertainty  of  contracts,  and,  above  all,  in  the  re¬ 
action  produced  by  a  return  to  a  natural  and  permanent  medium  of  exchange. 
However  depreciated  money  may  be,  the  individual,  in  any  transaction,  is 
no  loser,  provided  he  sell  the  proceeds  of  his  bill  in  currency  of  the  same  va¬ 
lue  in  which  he  bought  it.  In  short,  the  true  doctrine  on  this  subject  would 
seem  to  be  that  the  money  of  a  country  is  but  a  measure  of  value}  the  only  es- 
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sential  requisite  of  which  is  that  it  be  invariable ;  whether  long  or  short,  of 
paper  or  of  gold,  makes  no  difference,  provided  it  never  changes. 

4.  The  last  source  of  nominal  exchange  is  found  in  a  false  mint  estimate  of 
the  comparative  value  of  the  precious  metals ;  hence,  in  countries  using 
a  double  standard,  it  is  almost  invariably  found  to  subsist.  Thus,  England 
uses  a  gold  standard,  we  both  a  silver  and  gold  one ;  and  as  these  two  metals 
bear  no  permanent  or  necessary  proportion  to  each  other,  it  has  so  happened 
that  their  market  value  has  wandered  far  away  from  the  legal  value  our  go¬ 
vernment  put  upon  them  in  the  establishment  of  its  mint ;  hence  has  resulted, 
in  our  commercial  intercourse  with  England,  a  nominal  exchange  against  us, 
which  has  been  the  source  of  much  ignorant  prejudice.  By  an  act  of  Con¬ 
gress,  31st  July,  1789,  the  pound  sterling,  or  the  unit  of  British  money,  was 
declared  equivalent  to  $4  44,  or  the  dollar  to  4s.  6d.  sterling,  an  estimate 
which  was  subsequently  confirmed  by  the  act  of  April  2,  1792, 'establishing  a 
mint,  and  declaring  that  one  ounce  of  pure  gold  should  be  estimated  to  be 
worth  15  ounces  of  pure  silver,  and  should  thereafter  pass,  and  be  received  at 
that  rate.  This  estimate,  at  that  time  nearly  accurate,  has  now  ceased  to  be 
so  ;  the  pound  sterling  may  now  be  estimated  at  about  $4  80-100,  or  the  dollar 
at  4s.  2d.  sterling ;  an  ounce  of  pure  gold  is  now  worth,  on  an  average,  at 
least  15£  ounces  of  silver;  it  has  been  recently  fixed  at  that  by  the  French 
mint,  and  the  mint  and  market  price  of  gold  in  Paris,  now  seldom  vary  more 
than  ^  to  £  per  cent.  In  our  market,  on  the  contrary,  the  premium  upon  gold 
is  from  5  to  7  or  8  per  cent,  and  consequently  that  premium  will  be  given  for 
bills  which  are,  in  Europe,  to  be  paid  in  gold.  But  this  is  evidently  alto¬ 
gether  nominal,  a  mere  form  of  calculation  or  expression ;  we  over-estimate 
silver  in  comparison  with  gold;  the  consequence  is,  the  gold  leaves  us,  the 
silver  remains  behind;  but  when  we  come  to  exchange  our  silver  against 
foreign  gold,  we  must  pay  the  market  price. 

In  the  recent  regulations  of  her  mint,  Great  Britain  has  over-estimated  still 
more  than  we  have  done  the  value  of  silver,  making  14^  ounces  silver  equi¬ 
valent  to  one  ounce  of  pure  gold ;  but  this  she  has  done  for  the  express  pur¬ 
pose  of  retaining  her  silver  coinage  within  the  kingdom ;  while  by  making 
it  a  legal  tender  only  for  sums  below  40  shillings,  she  has  prevented  this  over¬ 
valuation  from  having  any  effect  upon  the  course  of  foreign  exchanges. 

Computed  Exchange. — The  computed  exchange,  or  the  quotation  of  ex¬ 
change,  expresses,  according  to  circumstances,  either  the  sum  or  the  dif¬ 
ference  of  the  real  and  nominal  exchange ;  if  both  these  be  favourable 
to  a  country,  or  both  unfavourable,  the  quotation  gives  their  sum ;  if  one  be 
favourable,  and  the  other  unfavourable,  the  quotation  gives  their  difference. 
For  example,  supposing  the  nominal  exchange  against  New-York  vvith  Lon¬ 
don,  arising  from  her  over-estimate  of  silver,  say  7  percent. ;  from  her  greater 
contiguity  to  mining  countries,  say  2  percent. ;  and  from  an  overflowing  pa¬ 
per  currency,  say  1  per  cent.,  amounting  altogether  to  10  percent.  Now,  un¬ 
der  these  circumstances,  the  real  exchange  may  still  be  either  favourable  or 
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unfavourable ;  if  it  be  one  per  cent,  in  our  favour,  the  quotation  will  be  9  per 
cent,  premium  ;  if  as  much  against  us,  the  computed  exchange  will  then  give 
1 1  per  cent,  premium  for  bills. 

But  it  would  be  far  better  that  this  mode  of  expressing  the  course  of  ex¬ 
change,  which  is  almost  exclusively  confined  to  English  bills,  should  be  entire¬ 
ly  done  away,  and  the  common  language  of  exchange  adopted,  viz :  estimat¬ 
ing  the  dollar  at  so  many  shillings  and  pence  sterling.  The  existing  practice 
is  founded  on  the  false  calculation  of  our  legal  par,  and  thus  tends  to  perpetu¬ 
ate  both  prejudice  and  error  on  the  subject. 

The  universal  language  of  exchange  in  Europe  is  to  estimate  the  unit  mo¬ 
ney  of  one  country  in  the  coin  of  another;  thus,  the  computed  exchange  of 
London  with  Paris,  is  fr.  25  20-100,  with  Amsterdam,  is  38  sch.  8  d.  Flem. 
i.  e.  the  pound  sterling  is  worth  so  many  francs  and  centimes,  or  shillings  and 
pence ;  thus,  too,  our  exchange  with  Havre  is  expressed,  fr.  5  30-100,  and 
applied  to  London,  would  give  from  4s.  2d.  to  4s.  3d.  the  dollar,  as  the  com¬ 
mercial  par  between  the  two  countries. 

In  this  computation,  the  nation  whose  unit  is  taken,  is  said,  in  the  language 
of  exchange,  to  give  the  certain  for  the  uncertain.  Thus,  London  gives  to 
Paris,  Amsterdam,  and  most  other  places,  the  certain  for  the  uncertain,  i.  e. 
she  gives  the  pound  sterling  for  a  certain  estimated  number  of  francs ,  stivers , 
&c.  but  with  Spain  she  gives  the  uncertain,  i.  e.  so  many  pence  sterling,  say 
35d.  for  the  Spanish  dollar  of  exchange.  The  United  States,  in  her  foreign 
exchanges,  generally  gives  the  unit ;  with  some,  however,  she  values  the  fo¬ 
reign  coin,  as  in  the  case  of  the  East  India  rupee,  &c. 

Favourable  and  Unfavourable  Exchange. — In  concluding1  these  observations 
on  the  nature  of  exchange,  it  is  important  to  apply  them  to  the  removal  of 
common  prejudices.  The  terms  favourable  and  unfavourable  are  used  to  ex¬ 
press  particular  states  of  the  exchange  market,  with  the  belief  in  the  minds 
of  most  men,  that  they  truly  indicate  what  the  terms  import,  i.  e.  something 
profitable  or  unprofitable  to  the  country.  But  it  may  well  be  doubted,  whe¬ 
ther  this  be  any  thing  more  than  the  prejudice  of  language  ;  the  terms  were 
adopted  in  compliance  with  a  theory  now  universally  abandoned,  viz.  that 
the  profits  of  commerce  were  to  be  measured  by  the  balance  of  gold  and  sil¬ 
ver  which  it  caused  to  be  imported ;  and  as  high  exchange  led  to  their  ex¬ 
port,  and  low  exchange  to  their  importation,  the  terms  high  and  low  were  na¬ 
turally  converted  into  favourable  and  unfavourable.  Now,  against  the  truth 
of  this  theory  and  this  language,  it  may  be  urged  that  our  own  country,  both 
before  and  since  the  Revolution,  has  constantly  had  against  it  an  unfavourable 
course  of  exchange,  and  yet  that  its  growth  in  wealth  has  been  unprecedent¬ 
edly  rapid.  Eut  to  examine  this  matter  more  nearly,  so  far  as  exchange  is 
nominal,  no  real  result,  favourable  or  unfavourable,  can  possibly  arise  from  it ; 
and,  even  when  real,  it  is  by  no  means  clear  which  party  enjoys  the  benefit  of 
the  premium.  If  both  the  buyer  and  seller  of  the  bill  be  American  citizens, 
the  price  is  obviously  a  matter  of  indifference  to  the  country ;  it  is  a  simple 
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transfer  of  profit  from  A  to  B,  and  there  can  be  no  reason  why  the  interests 
of  the  country  should  be  identified  with  the  remitter  of  the  bill  rather  than 
with  the  drawer  of  it.  If,  again,  the  bill  be  remitted  on  foreign  account,  its 
high  price  is  evidently  favourable  to  the  country,  since  the  premium  is  then 
paid  by  the  foreigner  and  pocketed  by  the  American  merchant ;  and  as  this 
case  is  at  least  as  frequent  as  the  reverse,  it  follows  that  the  premium  of  bills, 
however  high,  is  in  a  national  point  of  view  no  actual  loss. 

Up  to  that  point  at  which  specie  begins  to  be  shipped,  it  is  therefore  per¬ 
fectly  harmless  •  it  is  simply  the  barometer  of  commerce  which  indicates  the 
comparative  state  of  imports  and  exports ;  if  it  pass  this  point,  it  is  indeed 
an  evil,  not  however  in  itself,  but  simply  by  the  derangement  it  introduces 
into  the  money  market.  Such  derangement  results  not,  however,  from  the 
loss  of  specie,  which  is  generally  trifling  in  amount,  but  from  the  necessity 
such  shipments  impose  on  the  banks  to  curtail  their  ordinary  discounts  ; 
hence  follow  stagnation  in  business,  loss  of  credit,  general  fall  of  prices,  and 
consequent  ruin  to  such  as  are  unable  to  bear  up  under  the  sudden  change. 
These  are,  indeed,  real  evils ;  but  they  are  evils,  not  of  high  exchange,  but 
of  over  trading  and  imprudent  banking  ;  or  if  referred  to  exchange  at  all,  they 
are  fairly  attributable  to  either  extreme  of  it.  The  low  price  of  bills  is  the 
original  encouragement  to  those  heavy  importations,  of  which  the  high  price 
of  bills  and  consequent  shipment  of  coin,  is  both  the  result,  the  punishment, 
and  the  cure. 


REPORT,  &c. 

HOUSE  OF  REPRESENTATIVES,  MARCH,  22, 1826. 

Mr.  Verplanck,  from  a  Select  Committee,  to  which  the  subject  had  been  referred , 

made  the  following  Report  : 

The  Select  Committee  appointed  to  inquire  and  report  on  the  right  and 
expediency  of  fixing,  by  a  general  law,  the  rate  and  rule  of  damages  upon 
protested  bills  of  exchange  drawn  upon  foreign  countries,  or  between  the  se¬ 
veral  States,  report : 

The  examination  of  the  subject  referred  to  the  Committee,  naturally  re¬ 
solves  itself  into  three  distinct  heads  of  inquiry — 

1st.  As  to  the  right  of  Congress  to  regulate  a  species  of  contract  which 
has  hitherto  been  governed  either  by  the  positive  legislation  of  the  States,  or 
by  commercial  usage  and  judicial  precedents. 

2dly.  Whether  there  be,  at  present,  any  evils  or  inconveniences  growing 
out  of  the  present  state  of  local  laws  or  usages,  which  are  of  sufficient  im- 
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portance  to  make  it  expedient  for  Congress  to  exert  the  authority  of  the  Na¬ 
tional  Government  on  this  subject. 

3dly.  Granting  the  expediency  of  some  regulation  of  this  subject,  and  the 
right  of  Congress  to  enact  it ;  what  is  that  rule  which  would  most  generally 
and  precisely  administer  justice  between  the  parties  to  negotiable  bills,  w  ith¬ 
out  being  in  hostility  to  public  policy,  or  the  interests  of  trade  ? 

I.  The  right  of  Congress  to  regulate  the  rate  and  rule  of  recovery  upon 
protested  bills  of  exchange,  drawn  on  foreign  countries,  or  by  the  merchant 
of  one  State  upon  the  merchant  of  another,  appears  to  be  fairly  comprehended 
within  that  broad  powrer  granted  in  the  clause  of  the  Constitution,  wdiich  de¬ 
clares  that  “  Congress  shall  have  power  to  regulate  commerce  with  foreign 
“  nations,  and  among  the  several  States.” 

The  meaning  and  extent  of  the  term  “  Regulation  of  Commerce,”  as  used 
in  this  phrase,  has  been  repeatedly  settled,  as  well  by  judicial  definition  and 
decision  in  the  highest  national  tribunal,  as  by  long  and  continued  legislative 
usage  and  construction.  The  powrer  to  regulate  commerce  of  any  kind  can 
only  mean  the  powrer  to  prescribe  and  enforce  the  rule  by  which  such  com¬ 
merce  is  to  be  governed.  Chief  Justice  Marshall,  in  delivering  the  opinion  of 
the  Supreme  Court  of  the  United  States,  in  one  of  the  most  important  and 
deliberately  considered  constitutional  questions  ever  decided  in  that  Court, 
thus  comments  upon  this  clause  of  the  Constitution : 

“  It  has,  wre  believe,  been  universally  admitted,  that  these  words  compre¬ 
hend  every  species  of  commercial  intercourse  between  the  United  States 
and  foreign  nations.  No  sort  of  trade  can  be  carried  on  between  this  country 
and  any  other  to  which  this  power  does  not  extend.”  Gibbon  vs.  Ogden,  9 
Wheaton,  Rep.  93.  And  again,  in  the  same  case,  he  observes,  “  Commerce 
is  undoubtedly  traffic,  but  it  is  something  more — it  is  intercourse.  It  de¬ 
scribes  the  commercial  intercourse  between  nations  and  parts  of  nations,  and 
is  regulated  by  prescribing  rules  for  carrying  on  that  intercourse.  The  mind 
can  scarcely  conceive  a  system  for  regulating  commerce  between  nations, 
which  shall  be  confined  to  prescribing  rules  for  the  conduct  of  individuals  in 
the  actual  employment  of  buying  and  selling,  or  barter.”  9  Wheaton,  R.  190. 

It  wras  with  a  similar  understanding  of  the  extent  of  the  power  conferred 
by  this  clause,  that  Congress,  at  an  early  period  of  the  Federal  Government, 
passed  numerous  laws,  which  are  still  in  force,  for  the  regulation  of  naviga¬ 
tion,  considering  such  regulations  as  implied  and  necessary  incidents  to  fo¬ 
reign  commerce,  and  to  the  coasting  trade  between  States.  Among  other 
points  of  this  commercial  legislation,  the  constitutional  character  of  wThich 
has  never  been  questioned,  Congress  have  regulated,  by  precise  rules,  and 
enforced,  by  various  penalties  and  forfeitures,  the  contracts  and  wages  of 
seamen,  and  the  responsibilities  of  their  sureties,  as  well  as  those  of  the  mas¬ 
ters  and  owmers  of  vessels  in  relation  to  the  same  contracts. 

Now,  if  the  regulation  of  navigation,  and  of  the  contracts  between  ship¬ 
owners  and  sailors,  is  confessedly  one  of  the  particular  powders  implied  in  this 
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general  grant,  surely  that  of  regulating  the  rights  and  responsibilities  arising 
out  of  the  drawing  and  negotiating  foreign  bills  of  exchange,  must  be  more 
strictly  so.  Bills  of  exchange  are  among  the  most  necessary  and  frequent 
incidents  and  means  of  commercial  intercourse  between  different  countries 
and  states.  In  the  present  state  of  the  mercantile  world,  they  are  most  inti¬ 
mately  and  essentially  connected  with  all  the  operations  of  trade.  They  form 
always  one  of  the  most  commodious  modes,  frequently  the  only  one,  by  which 
the  merchant  of  one  place  can  pay  his  debts,  or  make  his  purchases,  in  an¬ 
other  ;  or  receive  from  abroad  the  avails  of  a  voyage,  shipment,  or  sale  ;  or 
withdraw  his  capital  from  thence  to  his  own  country  ;  or  transfer  his  funds 
from  one  place,  where  they  are  no  longer  profitably  employed,  to  any  other, 
where  he  may  have  purchases  to  make,  or  commercial  engagements  to  fulfil. 

Thus  there  can  scarcely  be  any  regular  commerce  between  two  merchants 
at  a  distance  from  each  other,  without  bills  of  exchange  becoming  in  some 
form,  and  to  some  extent  or  other,  the  necessary  means  and  instruments  of 
carrying  it  on.  In  this  point  of  view,  the  regulation  of  the  law  of  this  kind 
of  paper,  is  nothing  more  than  the  regulation  of  that  commerce  from  which 
they  spring,  and  to  which  they  are  as  essential  an  incident  as  the  registry  or 
licensing  of  shipping,  or  the  contracts  of  sailors’  wages  in  the  merchant  ser¬ 
vice,  are  to  the  trade  with  foreign  nations,  and  between  the  States.  It  was 
probably  in  this  light  that  Mr.  Secretary  Hamilton  considered  the  subject, 
when,  in  his  celebrated  paper  on  the  constitutionality  of  a  national  bank,  long 
before  any  question  had  ever  arisen  on  the  expediency  of  national  legislation 
regarding  this  matter,  in  enumerating  the  particular  points  which  he  thought 
to  be  evidently  and  indisputably  comprehended  under  this  general  head  of  re¬ 
gulating  commerce,  he  particularly  enumerates  this  very  power  of  the  “  regu¬ 
lation  of  bills  of  exchange,”  as  one  “  admitting  of'  little,  if  any  question.”  This 
opinion  is  entitled  to  the  more  weight,  as  it  occurs  in  an  argument  in  which 
the  illustrious  author  is  so  far  from  seeming  desirous  to  push  the  authority  of 
the  General  Government  to  its  full  extent,  that  he  expressly  denies  or  doubts 
other  powers  which  have  since  been  strenuously  contended  for  by  distin¬ 
guished  statesmen,  and  have  been  exercised  by  Congress. 

But  it  is  not  merely  as  the  instruments,  the  means  and  incidents  of  com¬ 
merce,  that  bills  of  exchange  are  to  be  regarded.  There  is  a  closer  and  strict¬ 
er  sense  in  which  the  regulation  of  them  may  be  regarded  as  making  a  part 
of  the  regulation  of  commerce  in  general. 

A  foreign  bill  of  exchange  is  in  fact  nothing  more  than  a  transferable  or  ne¬ 
gotiable  assignment,  by  a  person  in  one  country,  of  a  sum  of  gold  or  silver  or 
other  foreign  currency,  due  or  belonging  to  him  in  some  other  country.  This 
is,  therefore,  strictly,  one  of  the  modes  which  commercial  usage  has  establish¬ 
ed  for  buying  and  selling  of  money  between  distant  places ;  and  it  is  by  this 
means  that  debts  and  credits  between  them  may  be  balanced  without  the  ac¬ 
tual  transportation  of  metallic  currency.  When  I  buy  a  bill  upon  England  l 
pay  here  so  many  dollars  of  our  currency  for  a  certain  sum  in  English  gold, 


or  what  will  exchange  for  gold,  deliverable  to  me  in  London  at  a  certain  date. 
Thus  in  fact,  the  dealing  in  bills  is  literally  a  branch  or  form  of  the  commerce 
in  money  between  distant  states  and  nations. 

No  better  evidence  that  it  is  so  considered  can  be  needed  than  the  fact,  that 
both  in  popular  and  in  legal  language,  the  drawing  and  negotiation  of  bills 
are  always  spoken  of  as  a  branch  of  commerce.  In  the  jurisprudence  of  the 
continent  of  Europe,  as  in  the  French  codes,  the  rules  relating  to  them  form  a 
part  of  the  commercial  and  not  of  the  general  civil  code  ;  and  in  our  own  and 
the  English  law,  the  rules  and  decisions  affecting  them,  are  habitually  spoken 
of,  as  well  by  judges  as  by  elementary  legal  writers,  as  founded  in  commercial 
usage,  and  as  belonging,  not  to  the  general  law  of  contracts,  but  to  the  “  law 
merchant.” 

There  is,  besides  this,  another  power  granted  to  Congress,  which  seems 
substantially  to  involve  the  right  of  legislation  on  this  subject;  at  least  to  a 
certain  extent,  or  so  far  as  regards  the  rate  at  which  protested  bills  should  be 
settled,  and  the  relative  value  of  tne  currencies  in  which  they  are  to  be  calcu¬ 
lated.  It  is  that  granted  in  the  clause  by  which  Congress  is  authorized  to 
“  "coin  money,  to  regulate  the  value  thereof,  and  of  foreign  coins.” 

Under  this  authority  Congress  has  not  only  issued  coins,  but  has  fixed  by 
law  the  proportionate  value  of  gold  to  silver,  and  of  our  own  coins  to  those  of 
foreign  countries.  At  various  times  too,  laws  have  been  passed  fixing  the 
rate  at  which  different  foreign  coins  should  be  received  by  the  Government, 
and  pass  and  be  received  as  a  legal  tender  among  ourselves.  In  consequence 
of  this  the  local  legislations,  usages,  and  decisions  on  the  rate  or  recovery 
upon  protested  bills,  have  already  been  in  effect  influenced  and  modified,  and 
sometimes  wholly  governed  by  the  laws  of  the  United  States,  regulating  the 
value  of  our  own  and  foreign  coins.  The  value  of  our  dollar  in  comparison 
with  the  franc,  the  florin,  the  guinea,  and,  by  consequence,  with  the  pound 
sterling,  having  been  fixed  (and  in  some  instances,  it  is  believed,  incorrectly 
fixed,)  by  the  laws  of  the  Union,  whenever  a  returned  bill  is  settled  with  re¬ 
ference  to  the  legal  or  nominal  par  of  exchange,  as  is  the  case  in  several  of 
our  Atlantic  States,  those  laws  of  the  United  States  are  in  fact  appealed  to  as 
governing  the  subject,  and  furnishing  the  basis  of  the  rule  of  damages. 

Now,  a  bill  of  exchange  is  nothing  more  than  an  order  or  assignment  for  a 
certain  sum,  which  the  seller  guaranties  shall  be  paid  to  the  buyer  or  his  re¬ 
presentative  in  some  other  place,  and  in  the  currency  of  that  place.  If  the 
bill  is  not  paid,  the  creditor  is  first  to  ascertain  the  Aalueof  the  sums  of 
pounds  sterling,  florins,  or  francs,  promised  to  be  paid  abroad,  when  they  are 
demanded  at  the  place  where  the  bill  was  bought,  and  in  the  currency  of  that 
place. 

The  great  variations  which  occur  in  the  market  value  of  bills,  depend  mainly 
on  the  relative  value  of  the  currency  of  the  place  where  the  bill  is  drawn,  to 
that  of  the  place  where  it  is  to  be  paid.  The  accidental  demand  for  bills 
above  the  amount  in  market,  or  the  redundancy  of  funds  abroad  in  compari- 
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son  with  the  amount  of  bills  required  for  the  usee  of  commerce,  occasion  some 
fluctuations  in  price,  it  is  true  ;  but  these  are  always  comprehended  within  the 
limits  of  the  expense  of  transporting  specie  between  the  places  or  countries. 
If  the  price  of  bills  is  above  this,  it  becomes  the  interest  of  the  merchant  who 
wishes  to  remit,  to  remit  in  specie  and  not  in  bills. 

If,  on  the  contrary,  they  are  so  much  below  par  that  the  discount  is  greater 
than  the  expense  of  importation  and  insurance  of  the  same  in  specie,  it  as  ma¬ 
nifestly  becomes  the  interest  of  the  owner  of  funds  abroad  not  to  sell  bills  but 
to  import  in  specie,  if  no  more  profitable  investment  offers. 

Now,  in  fact,  while  the  limits  of  this  fluctuation  actually  amount  to  but 
five  or  six  per  cent,  (and  except  under  very  extraordinary  circumstances,  it 
can  never  amount  to  more,)  the  nominal  exchange  between  the  United  States 
and  England  has  within  the  course  of  the  last  fifteen  years  varied  from  twenty 
per  cent,  above  par,  to  as  much  below  it.  But  this  was  mainly  owing  to  the 
variation  of  the  true  value  of  the  currency  of  the  two  countries,  as  compared 
with  the  nominal  or  legal  rate.  Our  laws  have  fixed  the  value  of  the  gold 
coins  of  England  at  the  rate  of  one  dollar  for  every  twenty-seven  grains,  and 
they  calculate  the  pound  sterling  at  four  dollars  forty- four  cents.  Now,  when 
it  happened,  as  in  1809,  and  some  years  after,  that  a  bill  on  England  pur¬ 
chased  here  for  specie,  was  payable  there  only  in  a  depreciated  and  over-issued 
paper  of  one-fifth  less  in  value  than  our  dollars,  though  the  pound  sterling  re¬ 
tained  its  nominal  value  of  four  dollars  forty-four  cents,  its  real  worth  in 
silver  was  but  about  three  dollars  fifty-five  cents.  On  the  resumption  of 
specie  payments  in  the  two  countries,  the  rate  of  exchange  came  towards 
an  equilibrium,  and  the  nominal,  approximated  more  nearly  to  the  real  par. 
Then  again  during  the  suspension  of  our  own  specie  payments  in  many  of  our 
States,  an  opposite  state  of  exchange  occurred ;  which  ceased  with  the  re¬ 
sumption  of  a  specie  circulation  in  both  countries. 

At  the  present  moment,  exchange  between  the  United  States  and  Europe 
is  materially  influenced  by  another  cause.  Our  currency  consists  of,  or  else 
is  based  upon,  silver,  and  the  price  of  gold,  is,  in  fact,  regulated  by  that.  The 
basis  of  the  currency  of  Great  Britain  is  gold.  In  regulating  the  value  of  our 
own  and  foreign  coins,  our  laws  have  fixed  the  value  of  one  ounce  of  gold  at 
fifteen  of  silver.  But  throughout  commercial  Europe,  gold  is  valued,  both  in 
commerce  and  by  law,  at  a  higher  comparative  rate.  In  this  country  it  is 
also  worth  more  than  the  legal  rate,  or  in  other  words  is  sold  at  a  premium. 
Thence  it  happens,  that,  while  the  gold  in  which  a  bill  for  £100  sterling  is 
payable  in  London,  is  valued  by  law  at  444  dollars,  it  is  intrinsically  worth 
much  more;  and,  therefore,  while  a  bill  bought  here  in  dollars,  might  bring 
exactly  the  same  amount  of  dollars  in  London,  a  bill  payable  in  the  gold  coin 
of  England,  or  in  paper  at  par  with  gold,  might  be  from  five  to  ten  per  cent, 
above  par. 

Again,  the  rate  of  exchange,  in  any  place,  is  materially  influenced  by  the 
circumstance  of  the  mass  of  the  currency  there  being  alloyed,  or  used,  or 
clipped,  or  in  any  way  deteriorated  from  its  original  and  still  nominal  value  j 
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or  sometimes  by  a  partial  deterioration,  which  may  subject  the  holder  of  any 
order  for  money  to  receive  a  portion  of  it  in  some  inferior  and  deteriorated 
coinage.  Both  of  these  circumstances  have  occurred  in  various  parts  of  Eu¬ 
rope,  and  have  materially  influenced  the  course  of  exchange.  An  order  for 
money,  payable  in  a  wholly  or  partly  deteriorated  coinage,  must,  of  necessity, 
be  worthless  than  if  it  were  payable  in  a  sound  gold  or  silver  currency  of  the 
same  nominal  value.  Thus,  whatever  nominal  value  may  have  been  given  to 
the  currency  of  Sweden,  or  Irelaud,  or  Russia,  the  real  value  of  any  specific 
sum,  under  such  circumstances,  being  in  fact  something  less,  the  course  of 
exchange  must  necessarily  be  affected. 

So  far,  therefore,  as  our  laws  do,  or  may  fix  the  value  of  that  coin,  in  which 
our  bills,  here  or  abroad,  are  paj’able,  Congress  has,  in  effect,  already  legisla¬ 
ted  upon  this  point.  Upon  the  same  principles,  therefore,  Congress  might 
now  again  lay  down  another  rule  or  rate  of  exchange,  agreeing  better  than 
the  present  one  with  the  value  of  the  precious  metals,  and  the  currency  of  the 
civilized  world. 

Under  tins  head  of  the  Constitution,  Congress  may  unquestionably,  there¬ 
fore,  regulate  the  rule  at  which  foreign  or  inland  returned  bills  should  be  set¬ 
tled,  so  far  as  relates  to  the  rate  at  which  our  currency  and  that  of  other  na¬ 
tions  should  be  calculated. 

It  is  true,  that  this  power  of  regulating  the  comparative  worth  of  our  own 
and  foreign  currencies,  may  perhaps,  on  a  rigid  construction,  be  thought  in¬ 
sufficient  to  cover  the  whole  ground  of  legislation  necessary  or  proper  to  be 
occupied,  with  regard  to  this  subject  ;  since  it  would  scarcely  extend  to  the 
right  of  allowing  damages  upon  protested  bills,  or  of  inhibiting  them  where 
they  may  now  be  allowed.  Still,  it  points  out  the  design  and  intention  of  the 
Constitution,  to  place  the  whole  regulation  of  the  subject  of  money,  and  all 
that  relates  to  its  value  as  compared  with  foreign  moneys,  under  the  control 
of  Congress ;  and  if  this  power  be  taken  in  conjunction  with  the  more  ge¬ 
neral  one  of  commercial  regulation,  nothing  will  be  wanting  to  the  authority 
of  our  National  Government,  for  the  effectual  and  complete  regulation  of  tins 
subject. 

But  even  without  the  aid  of  that  evidence  of  the  design  of  the  Consti¬ 
tution,  to  be  derived  from  the  combined  consideration  of  both  these  powers, 
we  may  safely  rest  the  right  of  complete  legislation  on  this  head,  upon  the  sin¬ 
gle  and  comprehensive  right  of  regulating  commerce  with  foreign  nations 
and  between  the  States. 

The  words  of  the  Constitution  clearly  comprehend  the  power,  in  all  popular 
and  in  all  legal  signification  ;  they  were  expressly  so  expounded  cotempora- 
neously,  by  the  most  distinguished  framers  of  the  Constitution,  and  this 
meaning  is  supported  by  the  clearest  analogies  of  exposition,  in  the  judicial 
construction  given  to  this  clause  by  the  Supreme  Court  of  the  United  States. 

II.  The  second  point,  is  the  nature  and  extent  of  the  evil  demanding  legis¬ 
lative  interference. 
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This  will  be  best  afforded  by  a  brief  statement  of  the  history  and  present 
state  of  the  law  in  the  several  States, 

The  essential  and  governing  principle  of  all  contracts  concerning  such  pa- 
per,  is  plainly  this  :  the  drawer,  and  every  subsequent  endorser,  individually, 
undertakes  that  the  bill  shall  be  paid  at  the  proper  time  and  place  ;  and  that 
if  it  is  not,  the  holder  will  be  indemnified  for  the  loss  arising  directly  from  the 
failure  of  this  undertaking.  To  effect  this,  the  general  law-merchant  of  the 
civilized  world,  except  where  it  is  controlled  by  some  special  local  usage, 
authorizes  the  holder  of  a  protested  bill  immediately  to  redraw  from  the  place 
where  the  bill  was  payable,  for  such  an  amount  as,  at  the  current  rate  of  ex¬ 
change,  would  make  good  the  face  of  the  bill,  with  interest,  charge  of  protest, 
postage,  commissions,  and  other  contingent  charges.  The  same  law,  more¬ 
over,  in  obvious  conformity  with  the  equity  of  this  principle,  does  not  insist 
upon  an  actual  redrawing,  but  entitles  the  holder  to  recover  as  much  as,  at 
the  current  rate  of  exchange,  would  have  made  his  bill  good  at  the  time  and 
place  of  payment,  together  with  all  necessary  charges,  such  as  interest,  bro¬ 
kerage,  postage,  and  expenses  of  protest. 

The  only  exceptions  to  this  rule,  introduced  either  by  positive  law,  or  by 
usage,  are  the  existing  usages,  which  have  grown  up  or  been  enacted  in  the 
colonies  of  Great  Britain,  and  which,  having  been  introduced  into  the  United 
States,  in  their  colonial  state,  still  continue  to  regulate  their  commercial  in¬ 
tercourse  with  Europe. 

In  most  of  the  British  colonies,  on  addition  to  the  face  of  the  bill,  a  cer¬ 
tain  per  centage  was  allowed,  either  by  custom  or  by  statute,  upon  all  dis¬ 
honoured  bills  drawn  on  the  mother  country.  This  was  considered  either 
as  an  arbitrary  commutation  of  the  fate  of  exchange,  or  perhaps  as  a  sort  of 
mulct  or  payment  of  damages,  to  bold  in  check  the  colonial  merchants,  who 
were  probably  commonly  regarded  by  those  of  Great  Britain  as  adventurers 
of  doubtful  credit.  The  rule  differed  in  the  different  colonies  ;  and,  with 
the  same  difference,  was  continued  since  the  Independence,  in  most  of  the 
old  States  of  the  Union,  and  has  been  extended  to  some  of  the  new. 

In  Massachusetts,  the  usage  was,  says  the  late  Chief  Justice  Parsons,  “  to 
allow  the  holder  of  the  bill  the  money  for  which  it  was  drawn,  reduced  to 
our  currency,  at  par,  and  also  the  charges  of  protest,  with  American  interest 
on  those  sums  from  the  time  when  the  bill  should  have  been  paid  ;  and  the 
further  sum  of  one  tenth  of  the  money  for  which  the  bill  was  drawn,  with 
interest  upon  it  from  the  time  payment  of  the  dishonoured  bill  was  demanded 
of  the  drawer.  But  nothing  has  been  allowed  for  re-exchange,  whether  it 
is  below  or  at  par.”  He  adds,  “  This  usage  is  so  ancient,  that  we  cannot 
trace  its  origin ;  and  it  forms  a  part  of  the  law-merchant  of  the  Common¬ 
wealth.”  Grimshaw  v.  Bender. — 6  Mass.  Rep.  157. 

Very  recently  the  inconveniences  which  were  practically  experienced  from 
this  mode  of  settling  protested  bills,  occasioned  legislative  interference ;  and, 
by  an  act  of  the  Commonwealth  of  Massachusetts,  passed  Mareh  4th,  1826, 
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this  rule  is  abrogated,  and  instead  of  it,  the  drawer  or  endorser  of  every  bill 
drawn  upon  any  place  without  the  limits  of  the  United  States,  (except  in 
Africa,  beyond  the  Cape  of  Good  Hope,  Asia,  or  the  Isles  thereof,)  which 
nrav  be  returned  dishonoured,  is  liable  for  the  contents  of  the  bill,  k‘  at  the 
current  rate  of  exchange  at  the  time  of  demanding  payment  of  the  drawer  or 
endorser,”  together  with  damages,  at  the  rate  of  five  per  cent,  with  interest, 
computed  from  the  time  of  the  refusal  of  payment  or  acceptance.  The  drawer 
and  endorser  of  any  bill,  upon  any  place  beyond  the  Cape  of  Good  Hope, 
are  answerable  for  the  contents  of  the  bill,  at  the  fair  value  thereof,  together 
with  twenty  per  cent,  damages,  in  full  of  all  interest,  damages,  and  charges. 

The  rule  of  damages,  as  above  stated  by  Chief  Justice  Parsons,  still  conti¬ 
nues  to  be  the  law  of  Maine,  Rhode  Island,  and,  it  is  believed,  the  rest  of 
New  England. 

In  Rhode  Island,  the  damages  on  foreign  bills  were  fixed  by  an  old  colonial 
statute,  afterwards  included  in  the  revised  laws  of  that  State,  at  ten  per  cent, 
upon  the  face  of  the  bill. 

In  New-York,  the  rule  recognized  by  the  courts  of  law,  and  by  the  usage 
of  trade,  was  the  allowance  of  twenty  per  cent,  for  damages  ;  but  it  was  long 
doubted  at  what  rate  the  bill  should  be  calculated,  whether  at  the  nominal 
par,  or  the  actual  price  of  exchange.  The  courts  held,  in  the  language  of 
Chief  Justice  Spencer,  that  the  “  twenty  percent,  was  in  lieu  of  damages,  in 
case  of  re-exchange,  because  there  was  (formerly)  no  course  of  exchange 
from  London  to  New-York,  and  to  avoid  the  constant  uncertainty  and  fluc¬ 
tuations  of  exchange.” — Hendricks  v.  Franklin.  4  Johnson  Rep.  123.  But 
the  mercantile  usage  of  New-York  and  Philadelphia  was,  to  consider  the 
twenty  per  cent,  merely  as  a  species  of  indemnity  for  consequential  damages  ; 
but  that  besides  this,  the  bill  was  to  be  paid  at  the  rate  of  exchange  at  the 
time  of  return,  or  else  a  new  bill  was  to  be  furnished  on  the  same  principles. 

This  collision  of  the  law  with  the  custom  of  business,  continued  until,  in  a 
recent  case,  ( Graves  v.  Dash ,  12  Johnson  Rep.  17,)  the  repeated  decisions  of 
the  Supreme  Court  of  New-York  were  overruled  by  a  bare  majority  of  the 
Court  of  Errors,  the  highest  appellate  tribunal  of  the  State,  and  the  law  de¬ 
cided  in  conformity  with  the  existing  commercial  usage. 

The  long  and  uniform  series  of  decisions  in  the  Supreme  Court  of  the  State, 
and  the  great  weight  of  legal  authority  in  contradiction  to  this  decision  of 
the  appellate  court,  make  it  questionable,  whether  the  law  on  this  head  is  yet 
fin  a  11  v  settled  in  New-York. 

It  is  certain  that  doubts  are  still  entertained  on  some  points  of  it:  and  al¬ 
though  it  would  seem  obvious  that  twenty  per  cent,  on  any  sum  must  mean 
one  fifth  of  that  sum,  whatever  may  be  its  actual  value,  it  is  not  quite  settled, 
either  in  law  or  in  mercantile  practice,  whether  the  damages  are  to  be  paid  at 
the  same  rate  of  exchange  with  the  principal ;  or  whether,  while  the  principal 
is  paid  at  the  current  rate  of  exchange,  the  damages  should  not  be  settled 
at  twenty  per  cent,  on  the  nominal  par. 
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In  Pennsylvania,  a  statute,  passed  in  1700,  by  the  Colonial  Assembly,  al¬ 
lowed  twenty  per  cent,  damages  in  lieu  of  re-exchange.  This  continued  in 
force,  though  with  some  fluctuation  as  to  usage,  until  1821,  when  a  statute 
was  passed,  directing  the  allowance  of  twenty  per  cent,  damages  upon  pro¬ 
tested  bills  on  Europe,  and  twenty-five  upon  other  foreign  bills,  in  lieu  of  in¬ 
terest  to  the  time  of  notice  of  protest,  and  all  other  charges.  The  amount  of 
the  bill  is  directed  to  be  ascertained  and  determined  by  the  rate  of  exchange 
or  value  of  the  money  or  currency  mentioned  in  the  bill  at  the  time  of  notice 
of  protest  and  demand  of  payment. 

In  Maryland,  by  an  act  of  1784,  the  holder  of  a  protested  bill  is  entitled  to 
recover  “  so  much  current  money  as  will  purchase  a  good  bill  of  exchange  of 
the  same  time  of  payment,  and  upon  the  same  place,  at  the  current  exchange, 
and  fifteen  per  cent,  on  the  value  of  the  principal.” 

In  Virginia,  damages  of  fifteen  per  cent,  are  also  allowed,  and  the  holder 
is  entitled  to  recover  the  sum  in  currency  paid  for  the  bill ;  and  there  are  va¬ 
rious  statutory  provisions  to  secure  that  this  should  always  be  expressed  in 
the  bill  itself. 

In  South  Carolina,  the  damages  are  also  fifteen  per  cent,  and  the  difference 
of  exchange  is  allowed. 

In  Louisiana,  twenty  per  cent,  damages  are  allowed,  and  the  bill  is  to  be 
settled  at  its  par  value. 

In  the  State  of  Alabama,  twenty  per  cent,  and  in  that  of  Mississippi,  fif¬ 
teen  per  cent,  are  allowed .  and  in  both  of  these  States,  the  statute  enti¬ 
tles  the  holder  to  recover  “  for  the  sum  mentioned  in  the  bill.” 

In  most  of  the  other  commercial  and  Atlantic  States,  either  long  usage  or 
statute  has,  in  the  same  manner,  fixed  the  rule  at  from  five  up  to  twenty-five 
per  cent,  damages,  varying,  however,  as  to  the  calculation  of  the  bill  at  par, 
or  at  the  current  price  of  exchange.  In  several  of  the  States,  this  question, 
it  is  believed,  is  either  wholly  unsettled,  or  (as  vs  as  lately  the  case  in  Ncw- 
York)  the  actual  usage  among  merchants  is  in  contradiction  to  the  law  pro¬ 
nounced  by  the  Courts. 

The  damages  allowed  on  bills  between  the  States,  vary,  in  the  same  man¬ 
ner,  from  five  to  ten  per  cent,  and  with  the  same  difference  as  to  the  question 
of  re-exchange. 

In  those  States  where  there  are  no  fixed  rules  on  this  head,  either  legisla¬ 
tive  or  judicial,  it  is  to  be  presumed,  they  would  be  either  governed  by  the 
general  law-merchant,  which  allows  no  damages,  or  else  by  some  local  and 
accidental  usage. 

From  all  this  results  the  greatest  uncertainty,  both  at  home  and  abroad,  as 
to  the  value  and  character  of  this  species  of  commercial  currency ;  for  such 
in  effect  bills  of  exchange  may  be  considered.  A  bill  on  London  for  £1,000, 
when  exchange  is  ten  per  cent,  advance,  costs,  in  the  United  States,  about 
4,888  dollars.  It  is  dishonoured,  and  the  antecedent  parties  are  all  solvent, 
but  the  value  to  the  holder  depends  upon  the  part  of  America  in  which  it  was 
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drawn  or  negotiated.  If  he  has  to  look  to  a  Providence  drawer  or  endorser, 
he  would,  at  that  rate  of  exchange,  get  what  his  bill  originally  cost  him,  and 
no  more;  but,  if  to  one  at  New-York,  his  bill  is  worth  5,866  dollars,  or  a 
fifth  more ;  and  so  as  to  other  places  and  other  states  of  exchange.  This  ir¬ 
regularity  alone  is  no  small  inconvenience,  when  it  is  considered  how  bills  pass 
from  hand  to  hand,  and  from  city  to  city,  in  the  multifarious  concerns  of  our 
internal  and  foreign  trade. 

But,  besides  this,  there  may  arise,  and  there  have  actually  arisen,  within  the 
last  few  years,  many  cases  of  positive  injustice  and  hardship.  It  is  a  general 
principle  of  law,  recognised  by  the  local  statutes,  and  by  the  Courts,  that  the 
lex  loci  of  the  place,  not  only  where  the  bill  was  drawn,  but  also  where  it  was 
endorsed,  governs  the  computation  and  allowance  of  damages  on  bills,  as  to 
each  several  party ;  because  each  successive  endorsement  is  not  a  simple 
transfer,  but  a  new  and  substantive  contract,  to  which  the  law  of  the  State 
where  it  was  entered  into  attaches  all  the  legal  consequences  of  its  particular 
legislation.  (See  Slocum  v.  Pomeroy.  6  Cranch  Rep.  221.  Winthrop  v.  Pepo. 
on.  1  Bay  S.  Car.  Rep.  469.) 

Hence,  a  foreign  bill,  which  has  passed  from  New-Orleans,  through  Bos¬ 
ton,  to  New-York  or  Philadelphia,  may  have  a  different  value,  as  against  each  . 
successive  party. 

Taking  the  former  supposition  of  exchange  on  England,  being  ten  per  cent, 
advance,  a  Providence  merchant  may,  on  the  return  of  a  bill  endorsed  by 
him,  settle  it,  at  what  he  received  for  it,  or  at  4,888  dollars  for  the  £1,000 
sterling;  and  then  claim  of  the  New-York  drawer,  or  prior  endorser,  pay¬ 
ment  on  the  principles  of  the  New-York  law;  whereby  he  would  receive 
about  977  dollars  more  than  he  had  paid. 

Reverse  the  case,  and  suppose  bills  on  England  to  be  at  twenty-five  per 
cent,  discount,  to  which  price  they  nearly  fell  some  years  ago,  during  the 
bank  restrictions  in  Great  Britain,  whilst  our  banks  paid  in  specie.  In  this 
case,  when  a  bill  of  £1,000  on  England,  originally  bought  for  $3,333,  was 
drawn  in  New-Orleans,  or  one  of  the  adjoining  States,  and  negotiated  in  New- 
York:  on  its  return,  the  New-Yorker  could  take  up  his  bill  for  4,000  dollars, 
and  then  compel  the  Southern  drawer  to  pay  the  price  of  the  bill  at  par,  with 
20  per  cent,  damages,  thus  receiving  1,334  dollars  more  than  he  paid.  The 
damages  which  the  New-YTorker  would  pay  would  be  but  666  dollars,  while 
those  of  the  Southern  merchant  would  be  about  2,000  dollars.  If,  under  the 
same  state  of  foreign  exchange,  this  bill  had  passed  through  the  hands  of  a 
Boston  merchant,  and  been  endorsed  by  him,  on  its  return,  under  the  present 
law  of  Massachusetts,  on  paying  3,498  dollars,  with  the  legal  interest  of  his 
State,  he  might,  at  his  option,  claim  4,000  dollars,  with  interest,  from  the 
New-Yorker,  or  about  5,333  dollars  from  the  drawer. 

These  may  serve  as  examples  of  the  numerous  and  frequent  incongruities 
and  hardships  arising  from  the  present  state  of  the  law,  and  they  are  such 
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as  can  be  cared  only  by  general  legislation,  being  evidently  not  within  the 
power  of  the  State  Legislatures  to  remedy. 

It  is,  moreover,  to  be  observed,  that,  in  some  of  the  States,  the  existing  law 
or  practice  has  reference  to  the  nominal  par  of  exchange,  as  fixed  by  the  laws 
of  the  United  States.  Now  it  is  certain  that,  without  any  reference  to  the 
demand  for  bills,  or  their  price,  within  a  few  years  the  currency  of  our  com¬ 
mercial  ports  has  fluctuated  in  comparative  value  to  those  of  other  countries, 
a  fourth  or  a  fifth  above  or  below  the  nominal  par.  It  is,  therefore,  evident, 
that,  whenever  any  contract  or  responsibility,  depending  on  the  value  of  any 
foreign  currency  as  compared  with  our  own,  it  is  to  be  estimated  at  a  fixed 
and  arbitrary  rule,  frequently  varying  widely  from  the  truth,  injustice  as  well 
as  uncertainty,  can  never  fail  to  ensue  ;  the  operations  of  commerce  must  be 
so  far  shackled  or  impeded,  and  the  obligations  of  these  contracts  must  be 
exposed  to  constant  violation,  though  not  in  form,  yet  certainly  in  substance. 

Recent  events  in  the  commercial  world,  which  this  is  not  the  place  to  de¬ 
tail,  have  afforded  many  and  striking  illustrations  of  the  mischief  caused  by 
the  defects  or  errors  of  this  part  of  our  jurisprudence. 

III.  The  last  point  of  inquiry  relates  to  the  proper  remedy  for  these  de¬ 
fects  of  our  commercial  law.  This  can  only  be  effectually  obtained  by  esta¬ 
blishing  throughout  the  United  States  a  rule  which  shall  carry  into  effect  the 
true  intent  of  the  parties,  and  conform  with  the  general  usages  and  policy  of 
the  commercial  world. 

When  a  merchant  in  New-York  draws  on  his  debtor  in  London  or  on  a 
merchant  there  with  whom  he  has  mutual  dealings,  a  bill  in  favour  of  another 
person  for  a  certain  sum  in  pounds  sterling,  and  receives  for  this  bill  its  cur¬ 
rent  value  in  dollars,  the  object  of  the  buyer  of  the  bill  is  to  receive  this  sum 
in  sterling  currency  in  London,  and  the  drawer  and  every  subsequent  endor¬ 
ser  is  responsible  to  the  last  holder,  that  if  he  uses  due  diligence  it  shall  be  so 
paid.  Whenever,  therefore,  it  happens  that  such  a  bill  is  refused  payment, 
the  actual  loss  sustained  is  not  the  mere  face  of  the  bill  calculated  in  dollars 
at  the  nominal  par,  but  what  would  be  the  value  of  the  amount  of  its  contents 
in  London,  if  paid  when  at  maturity.  If  that  value  be  made  good  to  him, 
the  holder  can  have  no  reason  to  complain,  since  he  is  not  exposed  to  suffer 
any  damages,  direct  or  indirect.  If,  then,  the  law  authorizes  and  enables 
him  to  replace  the  sum  which  he  expected  to  receive  from  his  bill,  upon  the 
spot,  and  without  delay,  by  the  sale  of  another  bill  upon  New-York,  drawn  on 
those  liable  to  him  as  the  drawers,  or  prior  endorsers  there,  he  can  have  no 
ground  of  complaint. 

For  instance:  If  he  have  paid  $4,000  at  New-York  for  £1,000  payable  in 
London,  and  if,  on  the  dishonour  of  the  bill,  he  can  immediately  raise  his 
£1,000,  with  all  other  expenses  attending  the  protest,  by  redrawing  a  bill  for 
$4,400,  on  the  drawer  or  some  well  known  endorser  of  the  original  bill  in 
New-York,  and  by  selling  this  bill  in  London,  the  agreement  is  substantially 
executed  whenever  the  redrawn  bill  is  paid  in  America. 
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If,  however,  it  should  not  suit  the  convenience  of  the  party  actually  to  re* 
draw,  which  it  very  frequently  may  not  be  in  his  power  to  do,  then,  on  the 
same  principle,  it  appears  perfectly  just  that  he  should  be  entitled  to  receive 
for  his  dishonoured  bill,  from  those  persons  who  may  be  responsible  upon  it, 
a  sum  sufficient  to  have  made  it  good  at  the  time  and  place  of  payment,  with 
all  necessary  charges  ;  that  is  to  say,  he  ought  to  receive  on  demand  the 
amount  for  which  he  might  have  redrawn. 

This  rule  is  founded  in  the  strictest  equity,  and  it  has  the  sanction  of  long 
and  (writh  the  exception  of  the  present  and  former  colonies  of  Great  Britain) 
universal  commercial  usage. 

Such  is  the  law  and  the  commercial  usage  of  England  with  other  coun¬ 
tries,  as  laid  down  in  the  books  and  adjudged  cases.  (See  Melish  v.  Simeon , 

2  Hen.  Blackstone,  378.  De  Tasteiv.  Barring,  11  East,  265.  Chitty  on 
Bills,  541,  &c.)  The  French  Commercial  Code  adopts  the  same  principle, 
and  regulates,  with  great  minuteness,  the  mode  and  form  of  redrawing. 

( Code  de  Commerce,  Lib.  I.  Tit.  viii.  §  13.  Du  Rechange.) 

In  fact,  this  principle  is  the  only  one  which  can  perfectly,  and  under  all  cir¬ 
cumstances  and  fluctuations  of  exchange,  secure  any  tiling  like  a  fair  com¬ 
pensation  of  the  loss  sustained  by  the  holder  of  a  dishonoured  bill,  without 
the  hazard  of  one  party  being  sometimes  but  partially  paid,  or  the  other  op¬ 
pressed  with  the  payment  of  unequal  and  ruinous  damages. 

The  only  objection  which  occurs  to  this  rule,  is  the  apparent  uncertainty  of 
it,  and  the  litigation  it  might  be  supposed  likely  to  cause.  The  short  and 
decisive  answer  to  this  objection  is,  that  the  experience  of  the  commercial 
nations  of  Europe  for  two  centuries  has  found  it  quite  otherwise.  It  may  be 
added,  too,  that,  in  those  of  our  own  states,  where  an  allowance  in  the  na¬ 
ture  of  re-exchange  is  made,  besides  damages,  whatever  hardships  or  ine¬ 
quality  may  have  arisen  from  the  rule,  there  never  has  been  any  difficulty  or 
uncertainty  in  satisfactorily  settling  the  rate  of  exchange  between  the  par¬ 
ties.  In  fact,  the  course  of  exchange  in  commercial  countries  is  so  public  and 
well  known,  that  there  can  very  rarely  be  any  difficulty  in  ascertaining  the 
amount  of  re-exchange. 

If  this  principle  be  adopted,  no  valid  reason  appears  -why  arbitrary  da¬ 
mages  should  be  added.  If  provision  be  made  for  the  substantial  fulfilment 
cf  the  engagement  of  the  seller  of  the  bill,  and  if  he  acted  in  good  faith,  the 
requiring  any  additional  sum  as  a  mulct  or  penalty  for  the  failure  of  some 
other  person,  is  useless  and  unjust,  and,  as  recent  examples  in  some  of  our 
cities  have  proved,  may  be  of  the  most  dangerous  consequences,  and  over¬ 
turn  the  credit  of  many  a  fair  trader  wTho  had  made  the  amplest  arrangements 
to  meet  all  his  engagements. 

If,  however,  it  should  be  thought  that  the  imposing  additional  damages 
would  be  of  use,  on  the  ground  of  policy  in  preventing,  or  at  least  checking, 
the  drawing  bills  without  funds,  for  the  mere  purpose  of  temporary  accom-  . 
modation  by  their  sale,  in  this  case  a  per  centage  on  the  amount  drawn, 
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might  be  allowed,  as  liquidated  damages  for  probable  or  possible  consequen¬ 
tial  injuries  arising  from  the  failure  of  the  engagement,  never  to  be  recovered 
on  any  bona  fide  transaction,  but  only  when  the  drawing  of  the  bills  might  be 
viewed  as  fraudulent,  and  without  any  reasonable  probability,  at  the  time,  of 
their  being  honoured ;  and  whenever  such  damages  are  claimed,  the  burden 
of  proof  of  the  fraudulent  intent  must  of  course  be  placed  upon  the  holder 
or  plaintiff. 

Any  mode  of  liquidating  protested  bills  which  is  founded  on  an  arbitrary 
computation  of  par  value,  without  considering  the  varying  values  of  foreign 
or  domestic  currency,  or  the  fluctuations  of  the  real  exchange,  must,  it  is 
evident,  from  the  reasons  above  adduced,  often  prove  in  practice  to  be  grossly 
unjust.  It  must  consequently  be  unwise  and  impolitic  ;  for,  in  all  questions 
of  commercial  regulation,  the  connexion  between  equal  justice  and  sound 
policy,  is  intimate  and  universal. 

A  rule  somewhat  differing  from  that  of  re-exchange  has,  however,  been 
proposed,  and  in  part  reduced  to  practice,  in  some  parts  of  our  own  country, 
which  is  far  less  liable  to  these  objections.  It  is  that  recently  enacted  in 
Massachusetts.  It  seems  to  have  grown  out  of  a  local  or  occasional  usage 
among  merchants,  of  making  good  returned  bills  by  providing,  in  the  place 
of  the  dishonoured  bill,  a  new  one  in  place  of  it,  of  better  credit.  In  adopt¬ 
ing  this  custom  as  a  legal  rule,  it  has  been  enacted  that  the  drawer  or  en¬ 
dorser  shall  be  liable  for  the  contents  of  a  protested  bill,  (not  at  the  nominal 
par,)  but  at  the  current  rate  of  exchange  at  the  time  of  demanding  payment 
from  the  drawer  or  endorser. 

As  long  as  the  rate  of  exchange  between  two  cities  is  stationary,  or  sub¬ 
ject  only  to  slight  variations,  this  rule  would  not  in  effect  materially  differ 
from  the  principle  of  re-exchange;  and  a  calculation  on  either  principle, 
would  produce  nearly  the  same  result. 

But  the  practical  difference  is  this :  according  to  the  re-exchange,  the  va¬ 
lue  of  the  bill  is  computed  at  the  time  and  place  of  non-acceptance,  or  refusal 
of  payment,  which  is  the  true  worth  of  the  bill  to  the  holder,  and  all  that  the 
drawer  meant  to  pay  or  assign  to  him.  If  that  should  be  made  good  he  loses 
nothing.  Now,  if,  in  place  of  this,  the  bill  is  to  be  computed  at  the  rate  of 
exchange  which  may  exist  at  the  date  of  its  return  to  the  place  where  it  was 
drawn  or  negotiated,  (an  interval  of  one,  two,  or  three  months,)  the  parties 
are  compelled  to  take  the  chance  of  the  fluctuations  of  the  money  market, 
which,  without  any  very  uncommon  occurrence,  may  vary  four  or  five  per 
cent,  one  way  or  the  other.  It  is  also  subject  to  variations  and  uncertainty, 
as  between  the  drawer  and  several  endorsers,  according  to  the  rate  of  ex¬ 
change  at  the  several  times,  and  (it  may  be)  at  the  different  places  where 
payment  is  demanded.  So  far  as  this  takes  place,  it  is  a  deviation  from  the 
strict  equity  of  the  contract,  and  therefore,  though  this  principle  of  liquida¬ 
tion  approximates  so  nearly  to  equity  and  good  policy,  as  that,  practically, 
few  serious  inconveniences  will  result  from  it,  yet,  as  it  is  but  partially  esta- 
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blished,  and  as  the  other  rule  is  free  even  from  these  objections,  in  esta¬ 
blishing  a  general  and  permanent  legislation  on  this  subject,  the  latter  ought 
to  be  preferred. 

The  doctrine  of  re-exchange  derives  moreover  an  additional  recommenda¬ 
tion  from  another  consideration  :  that  it  is  already  embodied  in  the  law-mer¬ 
chant,  and  commercial  usages  of  England,  France,  Holland,  and  the  rest  of 
the  commercial  world ;  and  that,  in  conforming  our  law  to  theirs,  while  we 
place  our  merchants  on  a  footing  of  perfect  reciprocity  with  those  of  Europe, 
we  shall  not  only  contribute  to  the  desirable  object  of  increasing  the  unifor¬ 
mity  of  commercial  law,  but  shall  find  all  the  legal  principles  and  the  modes 
of  business  fixed  by  legal  regulations  and  decisions,  and  the  well  understood 
and  long  practised  customs  of  trade. 

If  any  damages  whatever  should  be  allowed,  they  ought  to  be  low,  and  to 
be  considered  not  at  all  in  the  light  of  a  mulct  or  penalty,  but  as  a  fixed  com¬ 
mutation  for  commissions,  protest,  postage,  and  other  trouble  or  expenses 
consequent  on  the  disappointment.  They  should  not,  therefore,  exceed  five 
per  cent.  Whether  even  this  is  expedient,  is  a  question  (not  of  the  highest 
importance)  which  must  be  decided  by  experience  and  observation. 

In  the  above  views,  the  committee  have  mainly  confined  their  attention  to 
the  subject  of  foreign  bills.  The  same  arguments  and  principles  apply  in  ge¬ 
neral  to  the  negotiation  of  bills  drawn  from  one  state  upon  another.  But  the 
evil  being  actually  much  less  and  more  within  the  control  of  state  legislation, 
and  the  difficulty  of  proving  and  fixing  the  rate  of  exchange  being  somewhat 
greater,  it  appeared  expedient  at  present  to  recommend  the  limiting  the  inter¬ 
ference  of  Congress  to  the  subject  of  foreign  bills. 

A  bill  for  regulating  the  rule  of  settling  and  recovering  upon  protested  fo¬ 
reign  bills  upon  the  principle  of  re-exchange,  has  been  prepared  in  conformity 
with  the  views  above  taken ;  and  the  committee  now  ask  leave  to  introduce 
the  same. 

In  drawing  this  bill  it  has  been  thought  prudent  to  adopt  in  broad  terms 
the  rule  of  re-exchange,  and  to  refer  to  the  well  settled  law  and  custom  of 
merchants  for  its  details  and  incidents,  without  entering  into  any  minute  le¬ 
gislation,  which  might  result  in  a  needless  deviation  from  the  practice  and  law 
of  the  rest  of  the  commercial  world. 


